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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OP COLUMBIA 


BRIEF FOR APPELLEE 


jurisdictional statement 

These eases are before this Court on appeals from a summary 
judgment entered in favor of appellee in Case No. 9195, and 
orders dismissing the complaints in Nos. 9193 and 9194, all 
entered by the District Court for the District of Columbia on 
December 12, 1945. 1 They have been consolidated for the 
purposes of briefing and argument, the issues involved being 
identical in substance. 

Appellants in each action sought to enjoin the Attorney 
General of the United States from removing them from the 
country as Alien Enemies pursuant to the Alien Enemy Act 
of 1798 (50 U. S. C. 21-23), and Presidential Proclamations 
issued thereunder. 

It is the position of the appellee that this court and the 
court below have jurisdiction only to the extent that the plead- 

1 The essential portions of the record of each of these cases are printed 
in the Joint Appendix filed herewith. 

6SS501—16-2 
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ings question the application of the Alien Enemy Act of 1798 
to the appellants. Insofar as attack is made on the constitu¬ 
tionality of the Act itself, or as applied, it requires a three judge 
court under 28 U. S. C. 380 (a), provided it raises a substantial 
constitutional issue. If it does not raise a substantial consti¬ 
tutional issue, the relief prayed for could not be granted by 
the court below. 

Since, however, the complaints, fairly construed, do raise the 
question whether the Alien Enemy Act is applicable to appel¬ 
lants (Joint Appendix, pp. 1, 7,13), this court has jurisdiction 
to review the decisions below pursuant to Section 101 of Title 
18 of the District of Columbia Code. 

STATEMENT OF THE CASE 

Appellants brought these actions against appellee, seeking 
mandatory injunctions to prevent their removal from the United 
States. Appellants are alien enemies interned by order of the 
Attorney General under the authority of the Alien Enemy Act 
of 1798 (50 U. S. C. 21) (Appendix A, infra , p. 45). Of all 
appellants concerned in these three actions, orders of removal 
had been issued in the cases of only two, Heinrich K. Stade and 
George Riemschneider, both parties to the action in No. 9195 
(Joint Appendix, p. 13). Appellee moved to dismiss Nos. 9193 
and 9194 on the ground, among others, that they were prema¬ 
turely brought since no injury or threat of immediate injury 
could be shown to sustain equity jurisdiction (Joint Appendix, 
pp.5,11). 

In No. 9195, appellee moved for summary judgment on the 
ground that the complaint failed to state a case on which relief 
could be granted (Joint Appendix, p. 18). Subsequently, At¬ 
torney for appellants withdrew his appearance on behalf 
of Heinrich K. Stade, leaving only appellant George 
Riemschneider subject to removal order among all appellants 
herein. Appellee also requested designation of a three judge 
court pursuant to 28 U. S. C. 380 (a) (Joint Appendix, p. 12), 
since appellants challenged the constitutionality of the Alien 
Enemy Act of 1798 (Appendix A, infra, p. 45). This request 
was denied by Mr. Justice McGuire on the ground that the 
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challenge to constitutionality was insubstantial (Joint Appen- ! 
dix, p. 12). 

All of appellee’s motions were granted and orders were issued 
by Mr. Justice Letts, in each case dismissing the actions re¬ 
spectively on the merits. 

STATUTE, PROCLAMATION'S, AND REGULATIONS INVOLVED 

Section 21 of the Alien Enemy Act of 1798 (1 Stat. 577, R. S. j 
4067, 50 U. S. C. 21) (Appendix A, infra, p. 45); Presidential 
Proclamations 2526 (3 Code Fed. Reg. [Cum. Supp.] 273 et 
seq.) (Appendix B, infra, p. 47), and 2655 (10 F. R. 8947) 
(Appendix C, infra, p. 51), and regulations issued thereunder 
by the Attorney General (10 F. R. 12189) (Appendix D, infra , 
p. 53). 

STATEMENT OF POINTS 

I | 

As to all appellants except George Riemschneider, these 
actions are premature, and the complaints therefore fail to 
state a case upon which relief can be granted. 

n 

As to George Riemschneider, and all other appellants, the 
complaints fail to state a case upon which relief can be granted, 
since it is not shown that the Attorney General is without power 
to effectuate appellant’s removal, the Attorney General being 
granted such power by the Alien Enemy Act of 1798 and 
Presidential Proclamations pursuant thereto. 

A. No substantial issue as to the constitutionality of the j. 
Alien Enemy Act of 1798 is presented. 

B. Congress, by the Alien Enemy Act of 1798, conferred 
upon the President the power to issue the Presidential Proc¬ 
lamations here in question. 

1. The Act provides for removal by executive action; and 
resort to the courts is not required. 

2. The Act has not been repealed and remains in force. 

3. A state of declared war exists. 

4. The removal power survives the termination of actual 

combat conditions. i 


j 
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C. The Attorney General’s findings in carrying out the Act 
are not subject to review. 

SUMMARY OF ARGUMENT 

I 

As to all appellants, except George Riemschneider, this 
fiction is premature. At the time this action came to issue 
in the District Court, none of the appellants, other than 
Riemschneider, had been ordered removed. Some had rejected 
the opportunity afforded them to appear at an administrative 
hearing designed to determine whether removal should be 
ordered. Some had requested but not yet received such a 
hearing. Some had, in fact, been excluded by administrative 
action from the removal category as a result of the hearings 
given them. Some were altogether outside of the power of 
the Attorney General to remove. And one had no conceivable 
standing to litigate any matter connected with the program. 

Since an order of removal by the Attorney General is 
prerequisite to the injury of which appellants complain, it is 
clear that in the absence of such an order none of them has 
suffered any injury which could give occasion for injunctive 
relief. 

Moreover, no threat of an order of removal against any of 
appellants, except Riemschneider, was, or could have been, 
alleged with sufficient precision and definiteness to provide 
proper occasion for injunctive relief. 

In this state of the record, it is clear that all appellants other 
than Riemschneider have failed to meet the threshold require¬ 
ments of equity jurisdiction and that the court below was 
without authority to grant relief. That the status of many of 
the appellants was still more defective in this respect is self- 
evident. But, since it is clear that the defect common to the 
cases of the entire group, aside from Riemschneider, is suffi¬ 
cient to dispose of them, it is believed unnecessary to detail the 
even more serious ones affecting individuals and sub-groups 
comprising the main body. 
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n 

The complaint as it relates to the case of George Riem- 
schneider (and to all other appellants if they are proper parties 
litigant and not, as contended by appellee, premature com- ' 
plainants), fails to state a claim upon which relief may be 
granted. 

Appellant fails to establish that the Attorney General is 
without power under the Constitution and laws of the United 
States to order appellant to depart from the United States and 
to provide for his removal as an alien enemy. The power to do 
so is, in plain terms, conferred by the Alien Enemy Act of 1798 
and Presidential Proclamations pursuant thereto. 

A. No substantial issue as to the constitutionality of the 
Alien Enemy Act of 1798 is presented. 

The Alien Enemy Act is a war-time statute designed to affect 
alien enemies only in time of war or threatened hostile incur¬ 
sion. As such it must be measured against the war powers con¬ 
ferred' by the Constitution. Its validity has been upheld or 
assumed in cases arising out of its application in four wars, and 
decided over a period extending back to the earliest days of the 
nation’s existence. Cases in which the Act was not directly j 
involved have uniformly described the ambit of its proper ap¬ 
plication in terms broader than necessary to sustain the action 
here contested. 

Moreover, the numerous authorities dealing with the de- j 
portation of friendly aliens and rejecting constitutional chal- j 
lenges based on claimed violation of civil liberties suffice to 
answer any similar arguments which could be advanced here. 

It is clear that the removal of alien enemies pursuant to this 
Act does not constitute any violation of their rights to free j 
speech, freedom in the exercise of religion, or any* other pro¬ 
tected right or liberty. 

B. Congress, in the Alien Enemy Act, conferred upon the j 
President the power to issue the Presidential Proclamations j 
here involved. 

1. The Act, in terms, provides alternative methods of en- j 
forcement, one by executive action and the other by resort to j 
the courts. It has long been established that the President j 
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and his executive officers are not required to act through the 
court-s, but may adopt the alternative here in question. 

2. The Alien Enemy Act has not been repealed and remains 
in full force and effect. Subsequent legislation in a number of 
instances has specifically referred tp or amended the Act, the 
latest instance being a reference in a statute approved Decem¬ 
ber 26, 1941. Moreover, cases involving its application have 
consistently assumed its vitality. 

3. There exists a declared war between the United States 
and the German Government which has not terminated. It 
has been held consistently under a wide variety of wartime 
statutes that a federal statute the applicability of which is lim¬ 
ited by one form of words or other to a state of war does not 
cease to be operative until the state of war has been terminated 
by treaty, act of Congress or executive proclamation, none of 
which has yet occurred. 

4. The state of war still continuing, the power to remove 
alien enemies survives the cessation of actual combat. Neither 
the Alien Enemy Act itself nor its legislative history discloses 
any intent other than that of vesting in the Executive a 
summary power over alien enemies while there is a “declared 
war.” Both in cases arising after the cessation of combat in 
World War I, but before formal treaty of peace, and in a 
statutory enactment in the same period, there is tacit recogni¬ 
tion that the powers then being exercised under the Act con¬ 
tinued to exist. 

It is, moreover, to be observed that a denial of the power 
to remove alien enemies after cessation of combat might well 
constitute substantial nullification of that power, since both 
practical and humanitarian considerations tend to inhibit their 
removal while actual fighting continues. Further, the interests 
of national defense prohibit, during such a period, the return 
to their own countries of alien enemies whose knowledge and 
skills would materially contribute to the enemy war effort. 
Hence, the removal power, if it is to be effective, must often 
be exercised after actual combat conditions have terminated. 

C. The findings upon which the Attorney General based his 
order of removal are not subject to review. The Act confers 
on the Executive the power to decide when alien enemies shall 
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be removed and what classes shall be subject to removal. The 
purpose of the statute is preventive, and the Executive must 
often act upon the basis of suspicion. The power to do so is 
plainly supported not only by the Act itself, but by the broad 
sweep of the decisions upholding or referring to it. 

The only question properly open to litigation is whether in 
fact the persons dealt with are alien enemies—a scope of review 
analogous to that over court martial proceedings involving 
American soldiers, in which only the question whether defend¬ 
ant is in fact a soldier may be determined by the court. 

Cases in which the point has been raised have held that 
recourse to the courts may be denied alien enemies entirely. 
And it has been held repeatedly that the sole question subject 
to litigation is whether or not alien enemy status actually exists 
as a basis upon which the executive officials may proceed in 
the exercise of the powers delegated to them. 

It is therefore submitted that the summary judgment in the 
case of appellant George Riemschneider correctly determined 
that his complaint must be dismissed as a matter of law. 

I 

The actions of all appellants bat Riemschneider are premature 

Appellants seek to enjoin the Attorney General from remov¬ 
ing them from the United States as alien enemies. With the 
exception of Appellant Riemschneider, all are subject to a fatal 
defect in their position as petitioners for equitable relief: The 
Attorney General has neither ordered their removal nor reached 
a stage in proceedings looking to that end which permits the 
assertion that they are imminently threatened with removal. 

The published regulations of the Attorney General (Appen¬ 
dix D, injra, p. 53) governing proceedings under the Presiden¬ 
tial Proclamation, the notice to the individual alien enemies 
granting opportunity to be heard prior to removal (quoted at 
p. 15, Joint Appendix), and the pleadings herein (printed in 
Joint Appendix filed herewith) all disclose plainly that no in¬ 
jury has yet been inflicted upon appellants, and as to none but 
appellant Riemschneider had any fixed determination been 
reached to take the action sought to be restrained at the time 
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issue was joined. 2 Indeed, in some cases, it had already been 
determined after administrative hearing that removal was not 
to be undertaken (Joint Appendix, p. 21). And it is entirely 
possible that a similar determination might, so far as appeared 
when this action came to issue, be reached in any or all of the 
cases of the remaining appellants, Riemschneider excepted. 

The decisions of the Supreme Court in Federal Trade Com¬ 
mission v. Claire Furnace Co., 274 U. S. 160, 174; California v. 
Latimer, 305 U. S. 255; Petroleum Exploration Corporation v. 
Public Service Commission, 304 U. S. 200,218,220,221; Dalton 
Adding Machine Co. v. State Corporation Comm., 236 U. S. 
699, sufficiently illustrate the familiar doctrine that equity will 
not intervene in the absence of present injury, as does the deci¬ 
sion of this court in National War Labor Board v. Montgomery 
Ward & Co., 79 App. D. C. 200, 144 F. (2d) 528, 530, 531, cert, 
den. 323 U. S. 774. 

It is true that, where there is an imminent threat of injury 
which can be averted only by interposition of restraint by a 
court of equity, the actual occurrence of injury need not be 
awaited. In such cases, however, the threat must be immediate 
and such as to require equitable intervention to prevent the 

* Orders either releasing or providing for the removal of several appellants 
have since been issued. This appeal, however, must be determined upon the 
facts as they existed at the time the case came to issue and are shown in 
the pleadings. No testimony was taken after that time and the record reflects 
no additional facts. It is familiar doctrine that appellate courts are limited 
to consideration of the record, Russell v. Southard, 12 How. 139. 158-9; 
Alexander v. DeWitt, 141 F. (2d) 573 (C. C. A. 9, 1944). Cf. cases where 
jurisdiction depends on diversity of citizenship, Mosher v. Phoenix, 287 U. S. 
29, 30; Levering d O. Co. v. Morriss, 289 U. S. 103, 105; Trustees System Co. 
of Pa. v. Payne, 65 Fed. (2d) 103, 104 (C. C. A. 3, 1933). Contrast cases 
where matter dehors record shows absence of legitimate controversy, Cham¬ 
berlin v. Cleveland, 1 Black. 419, or discloses mootness, Dakota County v. 
Glidden, 113 U. S. 222. See also cases in which administrative rulings 
subsequent to decision below are consulted, not to show changes affecting 
litigated matters, but as comprising a course of administrative action which 
the court may judicially notice, Minnesota v. U. S. 305 U. S. 382; U. S. v. 
Magnolia Petroleum Co., 110 F. (2d) (C. C. A. 10,1939). 

There is no ground for application in this case of the rule that on a 
bill of review a previous decree may be revised on the basis of matter subse¬ 
quently occurring. See RusseU v. Southard, supra. Here the new matter 
does not require alteration in the lower court’s decree, since that decree 
is no bar to a new action properly brought. 


injury threatened. Hegemon Farms Corporation v. Baldwin , 
293 U. S. 163, 170, 171; California v. Latimer, supra, 259, 260; j 
National War Labor Board v. Montgomery Ward & Co., supra. 

The precise issue raised here has been passed on in a separate 
case in the District Court, Citizens' Protective League v. Byrnes j 
and Clark, Civil #30992, decided February 8, 1946. In that 
case, Mr. Justice McGuire’s opinion states: 

Nor does it appear that any order of removal has been j 
issued with respect to any of the plaintiffs. * * *' j 
it does appear that * * * the complaint * * * 
has been prematurely brought * * *. 

A similar result has been reached in a number of cases in the 
Southern District of New York. See, e. g.: United States of 
America, ex rel. Guillermo von Breymann^Figueroa v. Watkins r J 
Civil No. 32-750, decided January 18, 1946; and Urated States 
of America ex rel. Hans Niehaus v. Watkins, Civil No. 32-723. 

In this case no such immediacy of threatened injury can be 
shown. Appellants cannot, under the regulations established, 
be removed, even after issuance of a removal order, before the 
passage of an interval ample to permit them to test their rights. 
In view of this clear absence of immediacy, no ground for equi¬ 
table intervention exists, and the court below had no choice but 
to dismiss the action relating to all appellants but Riem- 
schneider as premature and therefore presenting no claim upon j 
which relief could be granted. 

As to Appellant Citizens’ Protective League, there is a com- I 
plete absence of controversy since the complaint fails wholly to 
allege any injury applicable to it. 

It does not appear from the complaint whether the Citizens’ 
Protective League is incorporated or is an unincorporated asso¬ 
ciation. However, it makes little difference since the injuries 
alleged in the complaint cannot conceivably have been suffered 
either by a fictitious person or by an association of persons. 

It is impossible that the League could be held in confinement, 
that it could be threatened with removal, that it has a family, 
that it was interned, that it will be sent to a slave labor camp or 
that its removal “would mean certain death.” The allegations 

i 
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of the complaint axe obviously false on their face with respect 
to this appellant. 

It is evident that the interest of this appellant in the questions 
presented by this proceeding is at most the interest of any 
member of the public in the lawful administration of the Gov¬ 
ernment. But the assertion of such an interest does not create 
a case or controversy conferring judicial power upon this court 
or the court below. Fairchild v. United States, 258 U. S. 126. 

As to appellants listed in Joint Appendix, p. 21, paragraph 7, 
the Attorney General asserts and has no power to order their 
removal. For this reason their complaint against the Attorney 
General is plainly without foundation. 

II 

The complaint, so far as it relates to appellant Riemeschneider 
fails to state a case upon which relief may be granted 

In the case of George Riemeschneider, an order of removal 
has been entered by the Attorney General. His complaint 
therefore does not suffer from the defect shared by those of 
all other appellants. 3 Moreover, as there are no issues of fact 
raised by the pleadings, the sole question presented is whether 
the Attorney General has the power to carry out the terms of 
the order. It is submitted that his power is clear. 

By Proclamation No. 2655 4 of July 14,1945, issued under the 
Alien Enemy Act, the President has authorized the Attorney 
General to remove from the United States all alien enemies 
interned within the United States, “who shall be deemed by 
the Attorney General to be dangerous to the public peace and 
safety of the United States because they have adhered to the 
[Governments of Japan, Germany, Italy, Bulgaria, Hungary, 
or Rumania] or to the principles of government thereof.” The 
plain language of Alien Enemy Act grants the power here 
exercised, as the Courts have consistently recognized for almost 

t 

*The points and authorities in this section of the brief are, of course, 
equally applicable to all other appellants. If it be held that they are proper 
parties litigant and not, as here contended, premature complainants, this 
section should be read as referring to their cases as well. 

4 Appendix C, infra, p. 51. 


13 


a century and a half; further, neither the statute nor the action 
taken thereunder infringes constitutional rights. 

The power conferred on the President by the Alien Enemy 
Act is a limited one in the sense that it is solely a war-time 
power. The President’s power is, moreover, a statutory one, 
and is, of course, subject to modification or withdrawal at any 
time that Congress sees fit. As the Supreme Court pointed 
out long ago, “in addition to the high qualities which the 
executive must be presumed to possess, of public virtue, and 
honest devotion to the public interests, the frequency of elec¬ 
tions, and the watchfulness of the representatives of the 
nation, carry with them all the checks which can be useful to 
guard against usurpation or wanton tyranny.” Martin v. 
Mott, 12 Wheat. 19, 31-32. 

The removal orders here involved are the last step in what 
has been a careful and temperate program of control over alien 
enemies. On December 10, 1941, the Attorney General issued 
a statement to the press, stressing the fact that every effort 
would be made to protect the loyal noncitizens resident in this 
country and urging that citizens guard against the persecution 
of aliens. The Presidential Proclamation of July 14, 1945, 
grants to the Attorney General the power to order the removal 
only of interned alien enemies. Out of a total of about one 
million alien enemies in this country at the beginning of the 
war, 6 only 10,485 have been apprehended on Presidential war¬ 
rant, no more than 4,132 were ever interned at any one time, 
and, when Germany surrendered unconditionally, only 2,068 
remained interned. 6 This, careful weeding process has been 
carried out by the use of FBI investigations before apprehen¬ 
sion, hearings after apprehension, and, where necessary, often 
three or four rehearings. These hearings were before boards 
in each Federal judicial district appointed by the Attorney 
General, and composed of prominent business and professional 
men who have an intimate knowledge of local conditions. 

5 Monthly review of the Immigration and Naturalization Service (May 
1944) p. 11; Annual Report of the Attorney General (1942) p. 219. 

« See Annual Report of the Attorney General (1943) p. 5. See also infra, 
p. 34. 
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The Boards were given detailed instructions as to conduct of 
hearings, and were specifically instructed to make their recom¬ 
mendations only on evidence submitted, including evidence in¬ 
troduced by the alien, as well as his demeanor and attitude. 
The facts to be considered included membership in un-Ameri¬ 
can organizations, extent of activity in such organizations, as¬ 
sociates, contacts with the enemy Government through con¬ 
sulates, correspondence abroad, opinions expressed with refer¬ 
ence to politics, sympathies, etc., and other activities and con¬ 
duct indicative of adherence to the enemy. According to the 
degree of dangerousness exhibited, Boards were instructed to 
recommend internment, parole or unconditional release. 

After internment orders were issued, any alien who felt he 
had additional evidence which had not been considered was 
allowed to apply for a rehearing, either himself or through his 
family. Every effort was made to prevent hardship to depend¬ 
ents. After each hearing the cases were reviewed by the Attor¬ 
ney General, and as new evidence was presented or conditions 
warranted, many originally interned -were ordered paroled or 
released. 

When it became practicable to remove from the country 
those alien enemies who were deemed dangerous to the public 
peace and safety, the individual cases of all those interned 
were again reviewed, and the evidence carefully weighed. Upon 
the completion of this process, which had been going on con¬ 
tinually since apprehension, those whose records showed them 
to be dangerous under present conditions were notified that a 
preliminary determination had been reached that they should 
be removed and repatriated to their native countries. Another 
opportunity to be heard was given, and all internees on the re¬ 
moval list were urged to indicate whether a hearing was 
desired. Where hearing is requested, the final removal and 
repatriation orders may be issued only after a review of the 
entire case and of the recommendation of the repatriation hear¬ 
ing board. 7 

T Regulations of the Attorney General, pursuant to Presidential Proclama¬ 
tion 2655, 10 F. R. 12189 (Appendix D, infra, p. 53). 
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A. No substantial issue as to the constitutionality of the Alien Enemy Act 

of 1798 has been presented 

Appellant asserted in the court below (Joint Appendix, p. 16, 
17) that the removal proceedings violated his constitutional 
rights. Appellee’s request for the designation of a three judge 
court pursuant to 28 U. S. C. 380 (a) (Joint Appendix, p. 12) 
was denied on the ground that no substantial constitutional 
issue was raised (Joint Appendix, p. 12). This action by the 
court below was, it is submitted, plainly correct. 

Having come into being as a wartime statute, applicable 
only to alien enemies in time of war or threatened war, the 
Alien Enemy Act, whose validity is here attacked, must be 
assssed, for constitutional purposes, by measuring the power 
exercised against the war powers conferred by the Constitution. 
The Chief Justice of the United States has recently had occa¬ 
sion to refer to a statement of his predecessor in that office 
(Hughes, War Powers under the Constitution, 42 A. B. A. Rep. 
232, 238) to the effect that the war power of the national gov¬ 
ernment is “the power to wage war successfully.” Chief Jus¬ 
tice Stone then went on to point out that this “power is not 
restricted to the winning of victories in the field and the repulse 
of enemy forces. It embraces every phase of the national de¬ 
fense * * *. Where, as they did here, the conditions call 
for the exercise of judgment and discretion and for the choice 
of means by those branches of the Government on which the 
Constitution has placed the responsibility of war-making, it is 
not for any court to sit in review of the wisdom of their action 
or substitute its judgment for theirs.” See Hirabayashi v. 
United States, 320 U. S. 81,93 and cases there cited. 

This broad war power of the National Government was early 
recognized as including a summary power of “capture” over 
alien enemies. In his support of the Virginia Resolutions, 
Madison distinguished between the Alien Enemy Act and the 
alien and sedition laws, 8 and said that (4 Elliot’s Deb. 554): 

* The Alien Enemy Act should not be confused with what are commonly 
referred to as The Alien and Sedition Laws. The former was originally 
enacted by the Fifth Congress on July 6, 1798, the latter on June 25, 1798, 
and July 14, 1798 (1 Stat. 570, 1 Stat. 596). The alien and sedition laws 
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Much confusion and fallacy have been thrown into 
the question, by blending the two cases of aliens, mem¬ 
bers of a hostile nation; and aliens, members of friendly 
nations. These two cases are so obviously and so essen¬ 
tially distinct that it occasions no little surprise that 
the distinction should have been disregarded; and the 
surprise is so much the greater, as it appears that the 
two cases are actually distinguished by two separate acts 
of Congress, passed at the same session, and comprised 
in the same publication; the one providing for the case 
of “alien enemies”; the other “concerning aliens” indis¬ 
criminately, and .consequently extending to aliens of 
every nation in peace and amity with the United States. 
With respect to alien enemies, no doubt has been inti¬ 
mated as to the federal authority over them, the Con¬ 
stitution having expressly delegated to Congress the 
power to declare war against any nation, and of course 
to treat it and all its members as enemies. 

This statement as to the plenary power of the Federal Gov¬ 
ernment over alien enemies reflected a view from which there 
was little dissent on the part of the early statesmen of the Re¬ 
public. Thus Mr. Gallatin, who vigorously opposed the alien 
and sedition laws (Annals of Congress, 5th Cong., 2nd Sess., 
pp. 1980-1983), made it clear that he distinguished between 
the rights of alien friends and alien enemies— 

although Congress has not the power to remove alien 
friends, it can not be inferred, as had been objected, 
that it had not the power to remove alien enemies; this 
last authority resulted from the powrer to make all laws 
necessary to carry into effect one of the specific powers 
given by the Constitution. Among these powers is that 
of declaring war, which includes that of taking prison¬ 
ers of war, and of making regulations with respect to 
alien enemies who are liable to be treated as prisoners 

were applicable to friendly aliens and by tbeir own terms expired after two 
years. The Alien Enemy Act was permanent legislation and applied only 
to enemies. 
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of war. By virtue of that power, and in order to carry 
it into effect, Congress could dispose of the persons and 
property of alien enemies as it thinks fit, provided it be 
according to the laws of nations and to treaties. 

And the earliest American writer on constitutional law 
states: 9 

Thus if war should break out between the United 
States and the country of which the alien resident 
among us is a citizen or subject, he becomes on general 
principles an alien enemy, and is liable to be sent out 
of the country at the pleasure of the general govern¬ 
ment, or laid under reasonable restraints within it, and 
in these respect no state can interfere to protect him. 
(Rawle, View of the Constitution (1829) p. 87.) 

Certainly, Chief Justice Marshall’s language in Brown v. United 
States, 8 Cranch 110,122-123, would seem to leave no doubt as 
to the validity of the Alien Enemy Act: 

Respecting the power of government, no doubt is en¬ 
tertained. That war gives to the sovereign right to take 
the persons and confiscate the property of the enemy 
wherever found, is conceded. The mitigations of this 
rigid rule, which the humane and wise policy of modern 
times has introduced into practice, will more or less 
affect the exercise of this right, but can not impair the 
right itself. That remains undiminished, and when the 
sovereign authority shall choose to bring it into opera¬ 
tion, the judicial department must give effect to its 
will * * *. 

* * * war is not an absolute confiscation of this 

property, but simply confers the right of confiscation. 

See also Ware v. Hylton, 3 Dallas 199, 226-228, and Fairfax’s 
Devisee v. Hunter's Lessee, 7 Cranch 603, 620. Indeed, Mar¬ 
shall expressly cited the Alien Enemy Act in support of his 

'See also 1 Kent, Commentaries (1S29) pp. 56-59; Story, Commentaries 
on the Constitution (1S35) sec. 1177, see also note in Cooley’s edition; Dana. 
Wheaton’s International Lave (1S66) sec. 304 and note; Halleck Interna¬ 
tional Law (1S61) p. 360; Woolsey, International Late (1867) sec. 118. 
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view that it was not the declaration of war but the Act of Con¬ 
gress which brought into play the absolute and uncontrolled 
authority which a government possessed over the persons and 
property of enemies. See Brown v. United States, supra, at 
126. This characterization of the power over alien enemies as 
a right of “confiscation 7 ' is wholly consistent with the modem 
English view that an alien enemy, hostile to the welfare of the 
country, may properly be described as a prisoner of war and 
treated as such. The King v. Superintendent of Vine Street 
Police Station, 1915 (ex parte Liebmann), 1 L. Rep. (1916) 
K. B. Div. 268, 275, 277-8. See also Judge Brackenridge in 
Lockington’s Case, Brightly (Pa.) 269, 296. 

With this wealth of constitutional authority to draw upon, 
the Supreme Court held, in cases arising out of the Civil War 10 
and the first World War, that “Congress was untrammeled and 
free to authorize the seizure, use or appropriation of [enemy] 
properties without compensation to the owners. There is no 
constitutional prohibition against confiscation of enemy prop¬ 
erties. 77 United States v. Chemical Foundation, 272 U. S. 1,11. 
The Trading with the Enemy Act, which to some extent sanc¬ 
tioned such confiscation, was upheld as a proper exercise of the 
constitutional power of Congress “to declare war, grant letters 
of marque and reprisal, and makes rules concerning captures on 
land and water. 77 Stoehr v. Wallace, 255 U. S. 239,242, quoting 
Article I, Sec. 8, clause 11 of the Constitution of the United 
States. See also Mr. Justice Holmes in Central Trust Co. v. 

” The following are Civil War cases relating to the confiscation of alien 
property : Mrs. Alexander's Cotton, 2 Wall. 404, 419, 420, 421; Union Insurance 
Co. v. United States, 6 Wall. 759, 763; United States v. Anderson, 9 Wall. 
56, 63; Pelham v. Rose, 9 Wall. 103,106.107; Bigelovo v. Forrest, 9 Wall. 339, 
350; United States v. Padelford, 9 Wall. 531, 540; Miller v. United States, 11 
Wall. 268; Tyler v. Defrees, 11 Wall. 331, 345-349; United States v. Klein , 
13 WalL 128, 136, 137; United States, Lyon et al. v. Huckabee, 16 Wall. 414, 
434; Planters' Bank v. Union Bank, 16 Wall. 483, 495, 498; Day v. Micou, 18 
Wall. 156, 162; The Confiscation Cases, 20 Wall. 92, 104; Haycraft v. United 
States, 22 Wall. 81, 93, 98; Lamar, Executor v. Broicne, et al., 92 U. S. 187, 
195; Alexandria v. Fairfax , 95 U. S. 774, 778, 779; Conrad v. Waples, 96 TJ. S. 
279, 284, 285; Young v. United States, 97 U. S. 39, 60, 61; United States v. 
Winchester, 99 U. S. 372; Kirk v. Lynd, 106 U. S. 315; Phoenix Bank v. Risley, 
111 U. S. 125, 130; Oakes v. United States , 174 U. S. 778, 786-791; United 
States v. 1,756 Shares of Capital Stock, 5 Blatchf, 231, 234, 236. 
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Garvan, 254 U. S. 554, 555. In all of these cases, the court 
relied primarily on Brown v. United States, 8 Cranch 110,122, 

. quoted supra, p. 17, in which Chief Justice Marshall started that 
the power over alien enemies was not the power over their 
property alone, but could be applied as well to their persons. 

Although the Supreme Court has never had occasion 
directly to pass on the validity of the Alien Enemy Act, it has 
upheld acts providing for the deportation of friendly aliens. 
See, e. g., Fong Yue Ting v. United States, 149 U. S. 698; 
United States ex rel. Volpe v. Smith, 289 E. S. 422, 425, and 
cases cited. There would seem to be no doubt then, as to the 
right to remove alien enemies, for such a right rests not only 
on the ordinary power of a sovereign to deport aliens, but also 
on the war powers of the Government. Moreover, four diff¬ 
erent Justices of the Supreme Court, in individual opinions or 
cm circuit, have expressly or impliedly upheld the removal 
provisions of the Alien Enemy Act; Mr. Justice Washington 
in Lockington v. Smith, 15 Fed. Cas. No. 8448; Mr. Justice 
Iredell in The Case of Fries, 9 Fed. Cas. No. 5126 at p. 831; Mr. 
Justice Story, dissenting in Brown v. United States, 8 Cranch 
110, 153; and Chief Justice Marshall in an unreported case 
referred to in Lockington’$ case, Brightly (Pa.) 269, 283, 296. 
See also Chief Justice Marshall in Brown v. United States, 
supra, and Kent, C. J., in Clarke v. Morey, 10 Johnson (N. Y.) 
69, 71“ In the only case in which the constitutionality of the 
Alien Enemy Act has been discussed at length (De Lacey v. 
United States, 249 Fed. 625), the Circuit Court of Appeals for 
the Ninth Circuit sustained the Act as a valid exercise of the 
war power, under which alien enemies could be summarily 
restrained or removed. In rejecting the argument that the 
Act deprives alien enemies of their liberty without due process 
of law, the court said (49 Fed. at 626) that 

The sections under which these alien enemies were 
held were originally enacted as the Alien Enemy Act 
of July 6, 1798, and from that date to this, although 

13 The validity of the Act was also apparently assumed in the opinion 
of Attorney General Caleb Cushing of August 31. 1855. 7 Op. Att Gen. 
453, 454. 
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occasion has seldom arisen to. enforce the statute,-no 
question has been made of its constitutionality. While,- 
v. as to property rights and life and liberty, all aliens* 
domiciled in the United States, or temporarily therein, 
are accorded the equal protection of the law, and due 
process of law, such is not the case as to alien enemies. 
“Alien enemies have no rights and no privileges, unless 
s by special favor, during time of war.” 2 C. J. 1047< 
Such was the common law. “Alien Enemies have no. 
rights, no privileges, unless by the king’s special favor, 
during time of war.” I Blackstone, 372. There is 
nothing in the Constitution or laws of the United States 
which in any way has changed the common-law rule,, 
or restricted the power of Congress to enact the alien, 
enemy law. Power to enact such a law may at times 
be essential to the preservation of the government, and 
the right of all nations to exercise it is recognized in 
international law. 12 

In Banning v. Penrose, 255 Fed. 159 (N. D. Ga.), the court 
noted that the constitutionality of the Act was conceded. Its 
validity has in fact been assumed in most of the cases arising 
out of both this war and World War I. 13 This has been assumed 
by every court which has ever dealt with judicial review prob¬ 
lems under the Alien Enemy Act. United States ex rel. 
Schwarzkopf v. Uhl, 137 F. (2d) 898, 900 (C. C. A. 2); United 
States ex rel. De Cicco v. Longo, 46 F. Supp. 170 (D. Conn.) ; 
United States ex rel. Zdunic v. Uhl, 46 F. Supp. 688 
(S. D. N. Y.), reversed on another ground, 137 F. (2d) 858 
(C. C. A. 2); Ex parte Gilroy, 257 Fed. 110 (S. D. N. Y.); Ex 
parte Risse, 257 Fed. 102 (S. D. N. Y.); Banning v. Penrose, 
255 Fed. 159, 160 (N. D. Ga.); Minotto v. Bradley, 252 Fed. 

13 Appellee does not here contend, as the court states, that alien enemies 
are wholly without rights. It is asserted only that the control exercised 
violates no rights guaranteed to them. That private rights of certain 
types are available to alien enemies - is shown by Ex Parte Kaxoato, 317 
U. S. 69. 

n The termination of hostilities raises no constitutional difficulties. 
Stewart v. Kahn, 11 Wall. 493, 507; Hamilton v. Kentucky Distilleries, 251 
U. S. 146, 163. And see cases cited as to the continuance of the statutory 
power (p. 30, infra.) 
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600 (N. D. HI.); Ex Parte Fronklin, 253 Fed. 984 (N. D. 
Miss.); Ex parte Graber, 247 Fed. 882 (N. D. Ala.). In the 
most recent of these cases, United States ex rel. Schwarzkopf v. 
Uhl, supra, the Circuit Court of Appeals for the Second Circuit 
held that: 

With the Attorney General's finding that restraint of 
• the appellant is required as a measure of public safety 
the courts have no concern. [Citations.] As these 
cases show, the relator's writ of habeas corpus can raise 
i. . only the question whether he is an alien enemy within 
r ••• •. • the statutory definition, that is, whether he is a “native, 
citizen, denizen, or subject" of Germany. 

And in Minotto v. Bradley, supra, at pages 602, 603, the court 
used language which completely sustains the position of the 
Attorney General in this case: 

* * * if, under a construction of the act of Con¬ 

gress, a person comes within the definition of an alien 
enemy, clearly it was within the power of Congress to 
deal with such alien as it saw fit; and if the law has 
prescribed how an alien enemy should be dealt with, 
either by executive proclamation or through the various 
administrative agencies of the government, the peti¬ 
tioner cannot complain. The sole question, as I see it, 
is: Is the petitioner an alien enemy, as defined by Con¬ 
gress? If the petitioner is not an alien enemy,. the writ 
in this case must issue. 

* * * The determination by the President 

whether the facts justify the interment of the petitioner, 
provided he is an alien enemy, is not to be investigated 
by the courts. The courts, in the nature of things, are 

... . precluded from discussing those facts. If the President 
were required to disclose the basis for his warrant, the 
entire purpose of the statute might be frustrated. The 
only question to be settled here is whether, under the 
• construction of this statute, the petitioner is a “native, 

< : ; citizen, denizen, or subject" of the power with which we 

are at war. 
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In the light of what the courts have said with reference to 
the sweeping power of the Nation over alien enemies, the con¬ 
tention that the Aet deprives them of the freedom of speech 
and due process guaranteed by the First and Fifth Amend¬ 
ments to the Constitution requires but scant attention. Even 
as to friendly aliens, the Supreme Court has rejected such a 
challenge. Thus, in Turner v. Williams, 194 U. S. 279, the 

Court said (pp. 2S9-290): 

| 

Repeated decisions of this court have determined that 
Congress has the power to exclude aliens from the United 
States; to prescribe the terms and conditions on which 
they may come in; to establish regulations for sending 
out of the country such aliens as have entered in viola¬ 
tion of law, and to commit the enforcement of such 
conditions and regulations to executive officers; that the 
deportation of an alien who is found to be here in viola¬ 
tion of law is not a deprivation of liberty without due 
process of law, and that the provisions of the Constitu¬ 
tion securing the right of trial by jury have no applica¬ 
tion. Chae Chan Ping v. United States, 130 U. S. 581; 
Nishimura Ekiu v. United States, 142 U. S. 651; Fong 
Yue Ting v. United States, 149 U. S. 698; Lem Moon 
Sing v. United States, 158 U. S. 528; Wong Wing v. 
United States, 163 U. S. 228; Fok Yung Yo v. United 
States, 185 U. S. 296; Japanese Immigrant Case, 189 
U. S. 86; Chin Bak Kan v. United States, 186 U. S. 193; 
United States v. Sing Tuck, 194 U. S. 161. 

The Court then addressed itself to the issue of civil liberties 
(194U. S. at 292): 

We are at a loss to understand in what way the act is 
obnoxious to this objective. It has no reference to an 
establishment of religion nor does it prohibit the free 
exercise thereof; nor abridge the freedom of speech or 
the press; nor the right pf the people to assemble and 
petition the government for a redress of grievances. It 
is, of course, true that if an alien is not permitted to 
enter this country, or, having entered contrary to law, 
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is expelled, he is in fact cut off from worshipping or 
speaking or publishing or petitioning in the country, 
but that is merely because of his exclusion therefrom; 
He does not become one of the people to whom these 
things are secured by our Constitution by an attempt 
to enter forbidden by law. To appeal to the Constitu¬ 
tion is to concede that this is a land governed by that 
supreme law, and as under it the power to exclude has 
been determined to exist, those who are excluded cannot 
assert the rights in general obtaining in a land to which 
they do'not belong as citizens or otherwise. 14 

This case has been recently cited with approval in Schneider- 
man v. TJrdted States, 320 U. S. 118, 131-132, 165, and there 
can be no doubt that, whatever its present status with reference 
to alien friends, it is dispositive of any constitutional objection 
on behalf of alien enemies. See Mr. Justice Field, dissenting 
in Fong Yue Ting v. United States, 149 U. S. 698, 746-750. 

B. Congress in the Alien Enemy Act of 1798, as amended, conferred upon 
the President the power to issue the Presidential proclamations here 
involved 

1. The Act authorizes Executive action to remove alien enemies, and does 
not require Executive officials to resort to the courts 

Section 21 of the Alien Enemy Act authorizes the President 
“to direct the conduct to be observed, on the part of the United 
States, toward [all natives, citizens, denizens, or subjects of the 
hostile nation or government, being of the age of fourteen years 
and upward, who shall be within the United States and not 
actually naturalized]; the manner and degree of the restraint 
to which they shall be subject and in what cases, and upon what 
security their residence shall be permitted, and to provide for 
the removal of those who, not being permitted to reside within 
the United States, refuse or neglect to depart therefrom 
* * [Italics supplied.] That this statutory grant en¬ 

compasses the authority to remove alien enemies from the ter¬ 
ritory of the United States and to transport them to their home- 

“ See Also United States ex rel. Bilokumsky v. Tod, 263 U. S. 149. and 
United States ex rel. Vatjauer v. Commissioner of Immigration. 273 U. S. 103; 
Lopey v. Hoice, 239 Fed. 201 (C. C. A. 2), appeal dismissed and certiorari 
denied, 254 U. S. 613, 650. 
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land is made manifest not only by the words of Section 21 but 
also by the provisions of Section 23, imposing upon the. courts 
the duty, pursuant to Presidential proclamation, “to order such 
alien to be removed out of the territory of the United States,” 
and by the provisions of Section 24 requiring marshals, under 
order of the President or a oourt, to execute that order “by caus¬ 
ing a removal of such alien out of the territory of the United 
States.” The legislative history of the Alien Enemy Act con¬ 
tains abundant evidence that Congress meant what it said when 
it authorized the removal of alien enemies. Annals of Congress, 
5th Cong., 2d Sess., pp. 1574, 1575, 1577, 1582, 1791. 15 

The first judicial recognition of the removal power is found in 
three cases concerning a British subject, Lockington, who vio¬ 
lated regulations issued under the Act during the War of 1812- 
War was declared on June 18, 1812, but it was not until Feb¬ 
ruary 23,1813, that an order was issued requiring alien enemies 
to retire to points more than forty miles from tidewater. Lock- 
ington, a British alien, after having voluntarily retired in 
compliance with the regulations, returned to Philadelphia and 
refused to depart therefrom. Upon being seized by the marshal 
for this disobedience, Lockington obtained a writ of habeas 
corpus from the Chief Justice of the Pennsylvania Supreme 
Court. In dismissing the writ, the Chief Justice rejected Lock- 
ington’s contention that the Alien Enemy Act permitted seizures 
only in connection with removals to points outside the United 
States. The opinion clearly reflects the conviction of the Chief 
Justice that the Act not only empowered such removals but also 
permitted removals within the United States. Locking ton’s 
case, Brightly (Pa.) 269, 278. On January 1, 1814, the Penn¬ 
sylvania Supreme Court per the Chief Justice and two other 
Justices, denied Lockington’s second petition for a writ of 
habeas corpus. Id. at 283, et seq . The concurring opinion of 
Yeates, J., indicates an understanding that Section 21 author- 

* Some of these references to the Annals of Congress are not references 
to the debates on the Alien Enemy Act as such but to a discussion of a resolu¬ 
tion recommending legislative provisions substantially identical with those 
that became the Alien Enemy Act See Annals of Congress, 5th Cong., 2d 
Sess., pp. 1506-1567. 
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izes the removal of alien enemies out of the territory of the 
United States. Id. at 292., 

Lockington thereafter was released on parole and, in April 
1814 sued the marshal, in a federal circuit court, for assault and 
battery and false imprisonment. Lockington v. Smith , 15 Fed. 
Cas. No. 8448 (C. C. D. Pa.). Justice Washington, although 
allowing on technical grounds a demurrer to the marshal’s plea 
of justification, made it dear that Lockington’s attack on the 
enforcement of the Act was untenable. Rejecting the argument 
that an alien enemy could be restrained only if he was to be 
removed from the United States, the court clearly upheld the 
power of the President to remove alien enemies to points outside 
the United States (15 Fed. Cas. at 760). Justice Washington 
observed that the President’s power under the first section of 
the Act “appears to me to be as unlimited as the legislature 
could make it” (p. 760). 

No court has ever taken a view contrary to that enunciated in 
the Lockington cases; indeed, since 1814, the courts have con¬ 
sistently reaffirmed .the conclusion of the distinguished judges 
who heard them. See De Lacey v. United States, 249 Fed. 625, 
628 (C. C. A. 9); Ex parte Graber, 247 Fed. 882, 886 (N. D. 
Ala.); United States v. Kamm, 247 Fed. 968 (E. D. Wis.), 
affirmed, sub nom. GraM v. United States, 261 Fed. 487 
(C.C.A.7). 

The Alien Enemy Act provides alternative means by which 
this removal power may be exercised. Section 21 provides for 
executive action while Section 23 permits resort to “the several 
courts of the United States, having criminal jurisdiction.” 
While it has been contended that the Presidentand his executive 
officers may act only through the courts, this argument has 
been given short shrift. Lockington’s case, Brightly (Pa.) 269; 
Lockington v. Smith, 15 Fed. Cas. No. 8448 (C. C. D. Pa.) ; 
Ex parte Graber, 247 Fed 882 (N. D. Ala.); Minotto v. Bradley, 
252 Fed. 600 (N. D. Ill.). This is not surprising in the light 
of the Congressional debates on the Act which contain such 
statements as that of Mr. Otis, to the effect that: 

It was necessary the President should have the power of 

judging in this case, and that punishment ought not to 
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depend upon the slow operations of a trial. Annals of 
Congress, 5th Cong., 2d Sess., p. 1791. 

Judge Brakenridge’s opinion in Lockington’s case, Brightly 
(Pa.) 269, 296, refers to a case, which Government counsel 
have been unable to discover, in the following terms: 

A report has been read from a gazette, of a decision of a 
court of the United States, Chief Justice Marshall and 
Judge Tucker composing that court—great names, and 
in high station. This report, if correct, carries with it 
evidence that the executive authority was warranted in 
apprehending, etc., without the intervention of the ju¬ 
dicial power. 

And there can be no doubt as to the authenticity of the opinion 
of Mr. Justice Washington (then a justice of the United States 
Supreme Court) in Lockington v. Smith, 15 Fed. Cas. No. 
8448 (C. C. D. Pa.), p. 761, in which he dealt with the conten¬ 
tion that the President could enforce his regulations only 
through the courts: 

Such a construction would, in my opinion, be at vari¬ 
ance with the spirit as well as with the letter of the law, 
the great object of which was to provide for the public 
safety, by imposing such restraints upon alien enemies, 
as the chief executive magistrates of the United States 
might think necessary, and of which his particular situa¬ 
tion enabled him best to judge. It was certainly proper, 
and, in many cases it might be highly beneficial to the 
public safety, to vest in the judiciary a power to enforce 
the ordinances of the president, in every case which 
should be regularly brought before it. But to bring this 
power into action, there must be a specific complaint 
against some particular individual, and a regular hear¬ 
ing of each case must be had. If no person will take 
upon himself the task of becoming an informer, at all 
times and under any circumstances an unpleasant one, is 
the public safety to be jeopardized, however imminent 
the president may know the danger to be? Certainly 
this never could have been the intention of the legisla- 
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tore. If only judicial interference can be resorted to, it 
is most obvious that the means are altogether inade¬ 
quate to the end for which the law meant to provide. 
* * * Nothing; in short, can be more clear to my 
mind, from an attentive consideration of the act in all 
its parts, than that congress intended to make the ju¬ 
diciary auxiliary to the executive, in effecting the great 
objects of the law; and that each department was in¬ 
tended to act independently of the other, except that 
the former was to make the ordinances of the latter, the 
rule of its decisions. 

Finally, thousands of alien enemies have been restrained un¬ 
der this Act during the War of 1812, World War I, and World 
War II without resort to the courts. It is submitted that the 
time is long past when the legality of this procedure was set 
at rest. 

2 . The Act has not been repealed and remains in full force and effect 

Since its enactment in 1798, the Alien Enemy Act has been 
invoked whenever the necessity for such invocation has arisen, 
and Congress has, since 1798, made it clear in subsequent leg¬ 
islative provisions that it regards the Act as one which carries 
a permanent grant of war-time power, available not only for 
the threatened war with France in 1798, or for World War I 
alone, but for any war emergency that might face the nation. 

In legislation during 1812, 1813, 1918, and 1920, Congress 
specifically amended or referred to the Alien Enemy Act.. By 
the Act of July 6,1812 (2 Stat. 781), Section 22 concerning vol¬ 
untary departure of alien enemies “not chargeable with actual 
hostility, or other crime against the public safety,” was amended 
by providing that the treaties therein mentioned should not 
be deemed to mean treaties expiring before the issuance of the 
Presidential Proclamation. The Act of July 30, 1813 (3 Stat. 
53) provided that residents of the United States, who, before 
June 18,1812, had declared their intention of becoming United 
States citizens, might be admitted to citizenship notwithstand¬ 
ing they were alien enemies “Provided, That nothing herein 
contained shall be taken or construed to interfere with or pro- 
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I 

vent the apprehension and removal, agreeably to law, of any 
8ilien enemy at any time previous to the actual nationalization 
of such alien.” In the Congressional debate preceding the 
passage of this Act, the need for mitigating the rigors of the 
naturalization law to permit the naturalization of alien enemies 
of the class mentioned above was emphasized by the statement 
that “they are subject and liable, according to a power vested 
in the President by an act passed in 1798, to be exiled from 
their homes, their families and property, to any distant place 
designated by him within the limits of the United States, or 
at his pleasure may be ordered entirely out of the country ” 
26 Annals of Congress, 13th Cong. 1st Sess., p. 466. [Italics 
supplied.] 

Certainly, it cannot well be argued that the Alien Enemy 
Act was repealed before 1918 in the face of the amendment, in 
that year, of the Act, as originally written, to extend its cover¬ 
age to women as well as men. Act of April 16, 1918 (40 Stat. 
531). Moreover, on two later occasions, Congress has ex¬ 
pressly preserved the vitality of the Alien Enemy Act by the 
enactment of the following proviso: 16 

Nothing herein contained shall be taken or construed to 
interfere with or prevent the apprehension and removal, 
agreeably to law, of any alien enemy at any time pre¬ 
vious to the actual naturalization of such alien. See the 
Act of May 9, 1918 (40 Stat. 545); The Nationality 
Act of 1940, Sec. 326 (c); 54 Stat. 1150, 8 U. S. C. 
§ 726 (c). 

These provisions alone indicate that the Alien Enemy Act 
was not superseded by the deportation provisions of the Act of 
May 10, 1920. But even more evidence is available. In the 
1920 Act, Congress specifically recited that the classes of aliens 

“In 1941, Congress passed an act to provide that Sections 109 and 113, 
of the Criminal Code shall not apply to any person “because of his appoint¬ 
ment as a member of an Allen Enemy Hearing Board to assist the Attorney 
General in the execution of any proclamations heretofore or hereafter issued 
by the President under the authority of the Alien Enemy Act of 1798 as 
amended. (U. S. C. Title 50, secs. 21-24) :** 55 Stat 861. (Approved Decem¬ 
ber 28,1941.) * , 
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thereby rendered deportable were “in addition to those for 
whose expulsion from the United. States provision is made in 
the existing law.” The provision in the 1920 Act relating to 
the deportation of alien enemies was limited to those then in-, 
temed under World War I .proclamations, and became obsolete- 
as soon as that particular group of aliens was deported. More¬ 
over, the 1920 Act imposed a duty upon the Secretary of Labor 
to deport interned aliens only if he found them “undesirable, 
residents of the United States,” while the Alien Enemy Act 
commits to the President a broad discretionary power over all 
alien enemies. Consequently, a conclusion that the Act of 
May 10, 1920, had impliedly repealed the Alien Enemy Act 
would be totally unwarranted, for it is not sufficient “to estab¬ 
lish that subsequent laws cover some or even all of the cases 
provided for by [the prior act]; for they may be merely affirm¬ 
ative, or cumulative or auxiliary.” There must be “a positive 
repugnancy between the provisions of the new law, and those of 
the old; and even then, the old law is repealed by implication; 
only pro tanto , to the extent of the repugnancy.” Mr. Justice 
Story in Wood v. United States, 16 Pet. 342, 362, 363; see also 
United States v. Borden Co., 308 U. S. 188, 198-203; U. S. 
Alkali Export Ass’n v. United States, 325 U. S. 196; Georgia v. 
Pennsylvania R. R. Co., 324 U. S. 439. 

Z. A state of declared war is in existence 

The requirement of the Alien Enemy Act that a state of 
declared war exist to bring its provisions into operation is pres¬ 
ently fulfilled. 

On December 11,1941, a joint resolution declaring the exist- 
ance of a state of war between the United States and the Gov¬ 
ernment of Germany was passed by Congress and approved by 
the President 17 (55 Stat. 796). In his Proclamation No. 2526, 18 
the President of the United States publicly proclaimed that an 
invasion or predatory incursion is threatened upon the territory 

1T Similar declarations relating to Japan (55 Stat. 795), Italy (55 Stat. 
797), Bulgaria, Hungary, and Rumania (56 Stat. 307) were approved Decem¬ 
ber 8,1941, and June 5,1942. 

a Appendix B, infra, p. 47. As to countries other than Germany, see Proc¬ 
lamations 2525, 2527, and 2563. See also Proclamations 2533 and 2537. 
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of the United States by Germany. And in his Proclamation 
2655 he further referred to these and other similar declarations. 
Unless the unconditional surrender of the German Government 
can be said to have terminated the state of war so declared and 
proclaimed, there is no doubt of its continued existence. 

The Supreme Court of the United States has consistent held 
that a federal statute, the applicability of which is limited, by 
one form of words or another, to a state of war, does not cease 
to be operative until the state of war has been terminated by 
treaty, act of Congress, or executive proclamation. See 
Mathews, The Termination of Wax (1921), 19 Mich. L. Rev. 
819, 820. Statutes authorizing certain activities “in time of 
peace” have been held inapplicable in periods following termi¬ 
nation of actual combat but prior to a formal declaration that 
the state of war was at an end. McElrath v. U. 8., 102 U. S. 
426 (Civil War; citing U. S. v. Anderson , 9 Wall. 56; and The 
Protector, 12 Wall. 700); Kahn v. Anderson, 255 U. S. 1 (World 
War I). 

In another case arising out of World War I, Hamilton v. Ken¬ 
tucky Distilleries Co., 251 U. S. 146, the Supreme Court, in an 
opinion by Mr. Justice Brandeis, held that the War-Time Pro¬ 
hibition Act, expressly operative “until the conclusion of the 
present war and thereafter until the termination of demobiliza¬ 
tion, the date of which shall be determined and proclaimed by 
the President of the United States,” did not cease to be in effect 
by reason of the President’s statement, in announcing the armi¬ 
stice, that “The war thus comes to an end” or of his mention, in 
a veto message, of the “demobilization of the Army and Navy.” 
251 U. S. at 167. “Congress evinced here, as in other war stat¬ 
utes,” the court said, “a clear purpose that the date of expira- 
tion shall be definitely fixed,” Ibid. In reaching his conclusion, 
Mr. Justice Brandeis drew on the authorities of earlier days, 
and referred (251U. S. at 165) particularly to J. Ribas y Hijo v. 
United States, 194 U. S. 315, a case arising out of the Spanish- 
American War, in which it was said (p. 323) that: 

A state of war did not in law cease until the ratification 
in April, 1899, of the treaty of peace. “A truce or sus¬ 
pension of armies,” says Kent, “does not terminate the 
war, but it is one of the commercia belli which suspends 
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its operations * * *. At the expiration of the truce, 

hostilities may recommence without any fresh declara¬ 
tion of war.” 1 Kent 159, 161. 19 

In his VJ-day Proclamation, President Truman said that 
“It is not yet the day for the formal proclamation of the end 
of the war or of the cessation of hostilities.” N. Y. Times, 
September 2, 1945, p. 4, col. 2. This statement seems to be 
based on such aspects of the situation as were brought to the 
attention of Congress, a few days earlier, when the President 
pointed out that “The situation in the Pacific continues to 
have many elements of danger, and war-tom and disorganized 
Europe is facing a difficult winter season with scarcities of 
food, fuel, and clothing.” N. Y. Times, August 28, 1945, p. 2, 
col. 4. If despite these pronouncements of the executive, the 
war can be said to end some time before its formal, and what 
must necessarily be its real and complete, termination, what 
agency is to make the determination that it has done so? If 
there need be neither an executive nor legislative pronounce¬ 
ment, it must be that every court in the land may decide for 
itself when the situation is such that it can be said that the 
war is over. 

The Supreme Court has time and again adverted to this 
aspect of the “termination of the war” problem and treated 
it as compelling. In The Protector, 12 Wall. 700, 701-702, a 
Civil War case, the Court said: 

Acts of hostility by the insurgents occurred at periods 
so various, and of such different degrees of importance, 
and in parts of the country so remote from each other, 
both at the commencement and the close of the late 
civil war, that it would be difficult, if not impossible, 
to say on what precise day it began or terminated. It 
is necessary, therefore, to refer to some public act of the 

* Commercial Trust Co. v. Miller , 262 U. S. 51, a case arising under The 
Trading with the Enemy Act goes even further. It was there held that 
though the Act was designed to meet the emergency of war, neither the joint 
Congressional resolution declaring the war at an end nor the Presidential 
proclamation of Peace terminated the seizure powers of the Alien Property 
Custodian over “property * * * held * * * for the benefit of an 

enemy.” 
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political departments of the government to fix the dates; 
and, for obvious reasons, those of the executive depart¬ 
ment which may be, and, in fact was, at the commence¬ 
ment of hostilities, obliged to act during the recess of 
Congress, must be taken. 

In another Civil War case, United States v. Anderson , 9 Wall. 

56, 70, the Court said: 

Did Congress me$n, when it passed the statute in 
question, that the Union men of the South, whose inter¬ 
ests are especially cared for by it, should, without any 
action by Congress or the Executive on the subject, 
take notice of the day that armed hostilities ceased 
between the contending parties, and if they did not 
present their claims within two years of that time, be 
forever barred of their recovery? The inherent diffi¬ 
culty of determining such a matter renders it certain 
that Congress did not intend to impose on this class of 
persons the necessity of deciding it for themselves. 

This point of view is not peculiar to a domestic war. In a case 
decided in 1923, Commercial Trust Co. v. Miller, 262 U. S. 51, 

57, the Supreme Court said that : 

A court cannot estimate the effects of a great war and 
pronounce their termination at a particular moment of 
time, and that its consequences are so far swallowed up 
that legislation addressed to its emergency had ceased 
to have purpose or operation with the cessation of the 
conflicts in the field. Many problems would yet remain 
for consideration and solution, and such was the judg¬ 
ment of Congress * * *. 

See also Hamilton v. Kentucky Distilleries Co., supra. 

The legislative history of the Alien Enemy Act itself 
underscores the purpose of Congress to commit to the Presi¬ 
dent, and to him alone, within certain broad limits, the 
authority to decide when and how to exercise the power 
granted to him. For example, Mr. Seawall’s remarks (Annals 
of Congress, 5th Cong. 2d Sess., p. 1790) are pertinent: 

The intention of this bill was to give the President the 
power of judging what is proper to be done, and to 
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limit his authority in the way proposed by this bill. In , 
many cases, it would be unnecessary to remove or re¬ 
strict aliens of this description; and he believed it im¬ 
possible for Congress to describe the cases in which 
aliens or citizens ought to be punished, or not; but the 
President would be able to determine this matter by 
his proclamation. 

And in one of the first cases to be decided under the Alien En¬ 
emy Act, Lockington’s case, Brightly (Pa.) 269, 280, Chief Jus¬ 
tice William Tilghman pointed out that: 

The President, being best acquainted with the danger 
to be apprehended, is best able to judge of the emer¬ 
gency which might render such measures necessary. Ac¬ 
cordingly, we find that the powers vested in him are 
expressed in the most comprehensive terms. He is to 
make any regulations which he may think necessary for 
the public safety, so far as concerns the treatment of 
alien enemies. It is certain, that these powers create 

a most extensive influence, which is subject to great 
abuse; but that was a matter for the consideration of 
those who made the law, and must have no weight with 
the judge who expounds it. The truth is, that, among 
the many evils of war, it is not the least, to a people who 
wish to preserve their freedom, that, from necessity, the 
hands of the executive power must be made strong, or 
the safety of the nation will be endangered. 

4. The removal power survives the cessation of actual combat 

There is nothing in the text of the Alien Enemy Act to sug¬ 
gest that despite the fact that there has been no legislative or 
executive action affecting, in any way, the declared state of 
war between the United States and Germany, the power con¬ 
ferred on the President has terminated. A study of the legis¬ 
lative history, 20 moreover, reveals no Congressional purpose 
other than that implicit in the -words of the statute: a purpose 


* Annals of Congress, 5th Cong., 2d Sess. pp. 548, 549, 554, 556, 564, 565, 
567, 569, 570, 571, 573, 574, 575, 5S6, 590, 591, 596, 598, 1631, 1725, 1771, 1773, 
1785,1792,1793,1796,1896, 2034, 2035, 2049, 2088. 
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to vest in the President a summary power over alien enemies 
while there is “a declared war” so that such persons may be 
prevented from sowing discord and dissension and taking overt 
action contrary to the public peace and safety. Although, dur¬ 
ing the first World War, cases arising under the Alien Enemy 
Act were heard and decided after the armistice, the reports 
contain no intimation of any thought, on the part of either 
counsel or court, that the armistice was of any significance 
whatever. See Ex parte Risse, 257 Fed. 102 (S. D. N. Y.); 
Ex parte Gilroy, .257 Fed. 110 (S. D. N. Y.); Banning v. Pen¬ 
rose, 255 Fed. 159 (N. D. Ga.). 

Indeed, Congress, in 1920, recognized the continued effective¬ 
ness of the powers conferred on the President by the Alien 
Enemy Act of 1798. Although the armistice with Germany 
had been entered into almost two years before, Congress, on 
May 10,1920, provided for the deportation of various groups of 
aliens, the first among which were aliens then “interned under 
section 4067 of the Revised Statutes of the United States (Sec¬ 
tion 21 of the Alien Enemy Act) and the proclamations issued 
by the President in pursuance of said section.” (41 Stat. 593.) 
It should be noted that the Act permits of no differentiation 
between the power to intern and the power to remove. In pass¬ 
ing the Act of May 10, 1920, Congress knew that from 500 to 
700 alien enemies were still interned (H. Rep. No. 143, 66th 
Cong., 1st Sess.; S. Rep. No. 283; 66th Cong., 1st Sess.) and 
reaffirmed the authority which had been conferred on the Presi¬ 
dent to restrain-or remove alien enemies while there was a “de¬ 
clared war.” It is this authority which is not only the subject 
of this litigation, but also the legal foundation upon which the 
continued internment, in January of 1946, of 725 alien 
enemies 21 rested. 22 

a This statement of the number of interned alien enemies is based on records 
on file in the Department of Justice. The total does not include Japanese 
citizens who have renounced their allegiance to the United States, enemy 
nationals who were brought here from Latin America but who are here only 
temporarily, having no residence status, or voluntary Internees who have 
entered detention centers to be with interned family members. 

3 Alien enemies have been Interned during World War II pursuant to the 
provisions of the Alien Enemy Act of 1798, as amended, and a series of 
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The congressional reaffirmation, in 1920, of the President's 
power over alien enemies compels the conclusion that that 
power rests in the President today. It is true that, in urging 
Congress to make legislative provision for the deportation of 
interned alien enemies as well as of other aliens who had been 
convicted of any of a group of wartime crimes, the Secretary of 
Labor, Attorney General T. W. Gregory and his successor, A. 
Mitchell Palmer, wrote letters to the chairman of the House 
and Senate Committees on Immigration and Naturalization 
indicating that there was a lack of authority to deport under 
existing law. 23 

A reading of these letters gives no information as to the 
reasons for the conclusion that new legislation was essential. 
It is clear that new legislation was required to cover those aliens 
not of enemy nationality affected by the provisions of the 1920 
Act which related to aliens of whatever nationality who had 
violated any of a series of enumerated statutes forbidding es¬ 
pionage, sabotage, sedition and the like. And certainly there 
is nothing in the letters which even suggests that the armistice 
was thought to limit the power of removal of alien enemies 
granted by Section 21. Indeed, no reference is made to the 
Alien Enemy Act in this connection. 

It may be speculated, moreover, that the reason for these 
requests for the enactment of a new statute was that since, 
on June 28, 1919, before these letters were written, the mem¬ 
bers of the American Commission had already signed the Ver¬ 
sailles Treaty (see Hudson, The Duration of the War Between 
the United States and Germany (1926), 39 Harv. L. Rev. 1020, 
1031), the Attorney General and the Secretary of Labor 
thought that additional legislation was necessary because the 
deportations might occur subsequent to the ratification of that 
treaty. 

executive proclamations issued by President Roosevelt thereunder. See 
Proclamations Nos. 2525 of December 7, 1941, 2526 and 2527 of December S, 

1941, 2533 of December 29, 1941,2537 of January 14,1942, and 2563 of July 17, 

1942. 3 Code Fed. Reg. (Cum. Supp.), pp. 273, 276, 278, 283, 287, 313. 

a H. Rep. 1000, 65th Cong., 3d Sess., p. 2. Hearings, House Committee on 
Immigration and Naturalization, H. R. 6570, 66th Cong., 1st Sess., p. 42, H. 
Rep. No. 143, 66th Cong., 1st Sess., p. 2. S. Rep. No. 283, 66th Cong., 1st 
Sess., p. 2. 
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Even if this speculation be disregarded, it seems clear that 
the view of the present Attorney General, charged with the 
enforcement of the removal provisions of the Alien Enemy 
Act, is entitled to at least as much weight as the opinions of 
those w’ho were not charged with that duty. Cf. Norwegian 
Nitrogen Co. v. United States, 288 U. S. 294, 315. In any 
event, the words of the statute are so clear that resort to ad¬ 
ministrative construction is needless; and, even if the statute 
were less clear, an ambiguous administrative construction 
could afford no aid. Cf. Burnet v. Chicago Portrait Co., 285 
U. S. 1, 16; Estate of Sanford v. Commissioner, 308 IT. S. 
39,49. 

One final consideration should be noted wdth reference to the 
point under discussion. A denial of the power to remove alien 
enemies while there is still a declared war but after an armis¬ 
tice or unconditional surrender, would be tantamount to a 
denial of any power to remove alien enemies. If the Presi¬ 
dent’s proclamation of July 14, 1945, were to be stricken down, 
his power to remove alien enemies during a war w’ould be 
virtually read out of the Alien Enemy Act. Prior to the pas¬ 
sage of the Alien Enemy Act in 1798, and at all times since 
that date, the existence of facts rendering impossible or inex¬ 
pedient the removal from the United States of alien enemies 
during actual hostilities has been recognized by the Congress 
and by the courts. Embargoes on United States shipping were 
a well known feature of the period when the Alien Enemy Act 
was passed, 24 and this country’s weakness as a maritime power, 


* In 1794 a thirty-day embargo forbade the United States ship from leav¬ 
ing foreign ports (Joint Resolution, March 28, 1794, 3d Cong., 1st Sess., 
1 Stat. 400). The Act of June 4, 1794, empowered the President to lay em¬ 
bargoes “whenever, in his opinion, the public safety shall so require” (1 
Stat 372; see 3 The American Secretaries of State and Their Diplomacy 
(1927) p. 132. And on June 13, 179S, a law was enacted barring United 
States ships from French ports (1 Stat. 565.) 

Embargoes were again enacted on December 22, 1807 (2 Stat. 451) and 
April 4, 1812 (2 Stat. 700). See Also acts of January 9, 1808, (2 Stat 
453), March 12, 1808 (2 Stat. 473), April 25, 180S (2 Stat. 499), and Jan¬ 
uary 9, 1809 (2 Stat. 506), supplementing the Embargo Act of 1807. 
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and the impossibility of landing persons on a hostile shore dur¬ 
ing hostilities, were well known to the contemporary Congress. 23 

The difficulties of transporting aliens abroad during gener¬ 
ally active hostilities were not dissipated, moreover, with the 
growth of the Nation and its armed forces. As recently as 
March 13,1941, the then Attorney General, Robert H. Jackson, 
wrote to the Chairman of the House Committee on the Judi¬ 
ciary to point out that world conditions were such that “we 
must cease to rely solely upon deportation as a protection of 
our society against undesirable aliens and must adopt a realistic 
policy based upon the impracticability of deportation.” 28 

Aside from the virtual impossibility of forcibly unloading on 
the shores of a powerful foe its subjects whose residence this 
country deems dangerous, there is the additional consideration 
that even where such power exists, the national interest does 
not permit the dissipation of naval resources in such militarily 
useless activities. The only tolerable alternative is to wait 
until hostilities have reached such a state that transfers can 

a The United States felt itself unable, in 1788, to compel the release by 
the Barbary Pirates of twenty-two United States citizens enslaved in the 
Pirate ports. It was not until after the close of the War of 1S12 that this 
Government finally compelled the Pirate Powers to sign treaties forever 
renouncing their rights to tribute from the United States. Uockett, Politi¬ 
cal and Social Growth of the United States 1492-1852 (1937 ) 365 ; 3 Ency¬ 
clopedia Americana (1944 ) 233; Wright and MacLeod, The First Americans 
in North Africa (1945). 

The Department of the Navy was created by the Act of April 30, 1798 
(1 Stat. 553). 

Physical deportation of alien enemies to their native lands was as dif¬ 
ficult during the actual hostilities of the Revolutionary War and the War 
of 1812 as during the “Naval War of 1797” between this country and 
France. 

* The letter states that: Because of existing war conditions there are 
no sailings to any European country except the British Isles, Portugal, and 
Spain. At least, as to England and Ireland, a grave question arises whether 
the extraordinary dangers of the high seas do not make deportation a 
sort of contingent sentence of death. In spite of misgivings on the subject, 
on December 23, 1940, it was decided to proceed with the deportation of 
seven British and three Dutch subjects. They left Philadelphia on the 
Dutch Steamship Soemba. This ship went down off Nova Scotia on 
January 5, and the seven of the deportees perished. (Hearings, H. Com¬ 
mittee on the Judiciary, H. R. 3, 77th Cong., 1st Sess., pi 8.) 


be made without bloodshed and without straining overtaxed 
maritime facilities. 

Quite apart from the difficulty attending physical transpor¬ 
tation during actual hostilities, alien enemies returned during 
hostilities might carry with them information or skills which 
the enemy powder would use to our detriment. See 3 Hyde, 
International Law (1945) p. 1721. 27 This point was explicitly 
recognized by the courts in connection with the administration 
of the Alien Enemy Act during the War of 1812. In Locking- 
ton’s case, Brightly (Pa.) 269, 277-278, Chief Justice Tilghman 
said: 

I do not consider, as has been contended by Mr. 
Lockington's counsel, that the apprehending, restrain¬ 
ing and securing, here mentioned, are to be intended 
solely for the purpose of removal out of the United 
States. It is a provision for the public safety; which 
may require that the alien should not be removed, but 
kept in the country under proper restraints * * *. 

Similarily, in Lockington v. Smith, 15 Fed. Cas. No. 8448, 
p. 760 (C. C. D. Pa.), Mr. Justice Washington recognized that 
the interests of national defense might require that certain 
alien enemies not be permitted to leave the United States 
during hostilities. Referring to the argument that the Act 
authorized restraint only if the alien enemy was to be removed 
from the United States, Justice Washington said: 

If this be the true construction of the act, it would follow 
that, however dangerous it might be, under any sup¬ 
posed circumstances, for alien enemies to quit the 
United States possessed of information useful to the 
enemy, and detrimental to this nation, they must 
nevertheless be either sent away, or be suffered to go 
at large, protected spies in the service of the enemy, 
and possibly in the vicinity of their armies and 
navy. * * * It seems perfectly clear, that the 

37 It Is, of course, true that exchanges of nationals can be, and in fact 
were, during the present war, arranged through neutral powers. But these 
are not and cannot be coextensive with the problem here discussed if the 
national interest is to be protected. 
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power to remove was vested in the President, because, 
under certain circumstances, he might deem that meas¬ 
ure most effectual to guard the public safety. But he 
might also cause the alien to be restrained or confined, 
if, in his opinion, the public good should forbid his 
removal. 

It is therefore manifest that repatriation becomes generally 
practicable only when, as now, the United States has sufficiently 
subdued the enemy so that no mechanical impediment remains 
and that repatriation will not adversely affect the national 
interest. 

C. The findings of the Attorney General in carrying out the provisions of 
the Alien Enemy Act of 179S, as amended, and the Presidential proclama¬ 
tions thereunder are not subject to review 

‘‘Where Congress has not expressly authorized judicial re¬ 
view, the type of problem involved and the history of the statute 
in question become highly relevant in determining whether 
judicial review may be nonetheless supplied.” Switchmen’s 
Union v. Board, 320 U. S. 297, 301. Section 21 of the Alien 
Enemy Act, under which the orders here in question were 
issued, makes no provision for judicial review, and, indeed, its 
legislative history clearly shows that no judicial review was 
contemplated. The Alien Enemy Act was passed at a time 
when war with France seemed imminent (9 Works of John 
Adams (1854) 156-157), and the Congressional debates are 
striking in their reflection of a Congressional purpose to grant 
a broad, summary power over alien enemies to the President. 
Thus, Mr. Rutledge said (Annals of Congress, 5th Cong., 2d 
Sess., p. 1574) that: 

In fact, in the situation of things in which we are now 
placed, the President should have the power of removing 
such intriguing agents and spies as are now spread all 
over the country. What would be the conduct of France, 
if in our situation? In twenty-four hours every man of 
this description would either be ^ent out of the country 
or put in jail, and such conduct was wise. 
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And Mr. Sitgreaves pointed out (id. at 1577) that: 

All understand the rights to which aliens are entitled 
by the laws of nations. They are no more than the 
rights of hospitality, and this right varies according to 
the relation in which the country from which they come, 
and that in which they reside, is peaceable, or otherwise. 

We do not owe to the citizens of France resident in 
this country (since France had been mentioned) the 
same hospitality which we owe to those foreigners who 
are alien friends; though these were rights of hospitality 
which could not be done away in time of war, particularly 
as it respects alien merchants, which were provided for 
in this resolution. And except a person had an actual 
agency in designs which would endanger the peace of 
the country, though he was ordered out of the country, 
a free passage would be given to himself and effects; and 
if actually engaged in designs against the country, there 
would be a strong necessity for restraining the liberty of 
any such persons. 

See also Mr. Seawall’s remarks, quoted supra, p. 32. 

We have already adverted to the opinions of the distinguished 
judges of the same generation as the legislators who made up 
the Fifth Congress to the effect that the President was granted, 
by the Alien Enemy Act, the power to intern and remove alien 
enemies “without the intervention of the judicial power.” The 
broad sweep of the power conferred on the President is em¬ 
phasized, moreover, by Judge Brackenridge’s characterization 
of alien enemies as prisoners, much like prisoners of war, with 
respect to whom the “president would seem to be constituted 
* * * with the power of a Roman dictator or consul, in 

extraordinary cases, -when the republic was in danger, that it 
sustain no damage; ne quid detrimenti respublica capiat” 
Lockington’s Case, Brightly (Pa.) 269, 295-296. See also id at 
291. And the Supreme Court has laid down a rule of con¬ 
struction, applicable here, to the effect that (Martin v. Mott , 
12 Wheat. 19, 31): 

Whenever a statute gives a discretionary power to any 
person, to be exercised by him, upon his own opinion of 
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certain facts, it is a sound rule of construction, that the 
statute constitutes him the sole and exclusive judge of 
the existence of those facts. 

The Alien Enemy Act confers on the President the power to 
decide when alien enemies shall be removed and what classes 
shall be subject to removal. It is often the duty of the President 
to act on suspicion rather than on proven facts, for the purpose 
of the statute is preventive. Hence, as the Lord Chancellor of 
England has said in a similar context {Rex. v. HalUday (1917) 
{ex parte Zallig), L. R. (1917) A. C. 260,269), “It seems obvious 
that no tribunal for investigating the question whether circum¬ 
stances of suspicion exist warranting some restraint can be im¬ 
agined less appropriate than a Court of law.” Cf Brown v. 
United States, 8 Cranch 110, 128-129. 

Whatever right to judicial review might be found here, there¬ 
fore, is not to be found in the statutes but must be derived from 
the Constitution of the United States. We think it plain that 
persons ordered repatriated under this statute are constitution¬ 
ally entitled to recourse to the courts for a judicial determina¬ 
tion of whether or not they are alien enemies. Cf. Ng Fung Ho 
v. White, 259 U. S. 276,282-285. But here alien enemy status is 
admitted. 28 The only question which remains, therefore, is 

“This statement is true as to Riemschneider and substantially all of the 
other appellants. Nine, however, purport to raise an issue as to whether 
they are not in fact American citizens, asserting errors in the denaturaliza¬ 
tion proceedings against them which preceded this litigation. This issue 
plainly cannot be determined here. 

Nothing is alleged to impeach the jurisdiction of the courts which decreed 
revocation or to render their judgments subject to collateral attack in this 
proceeding. 

In the absence of allegations of fraud, lack of jurisdiction or irregularity 
on the face of the prior proceedings, the decrees therein revoking citizenship, 
like other judgments, are conclusive upon this Court and cannot be collater¬ 
ally examined. 

Hilton'8 Administrator v. Jones, 159 U. S. 5S4 (1859) ; Simmons v. Saul, 
138 U. S. 439 (1891); Herron v. Dater, 120 U. S. 464 (18S6) ; Gunn v. Plant, 
94 U. S. 664 (1876) ; Cornett v. Williams, 87 U. S. 226 (1S73); McXitt v. 
Turner , 83 U. S. 352 (1872) ; Christmas v. Russell, 72 U. S. 290, (1866) ; 
Mitchell v. St. Maxent's Lessee, 71 U. S. 237 (1S66); Harvey v. Tyler, 69, 
U. S. 32S (1864) ; Sargeant v. State Bank of Indiana, 53 U. S..371 (1S51); 
Williams v. TJls., 42 U. S. 290 (1843) ; Cocke, for Use of Commercial Bank of 
Commerce v. Halsey. 41 U. S. 71 (1842): Thomason v. Tolmie. 27 U. S. 157 
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whether the Constitution requires that the finding of the At¬ 
torney General of dangerousness to the public peace and safety 
of the United States because of adherence to the (German Gov¬ 
ernment) or to the principles of government thereof be sub¬ 
jected to judicial review. 29 

We think that so to hold would be a patent anomaly in the 
light of the plenary power of Congress over alien enemies. See 
supra, p. 16. An American soldier is accorded no right to judi¬ 
cial review of his court-martial conviction except to determine 
whether he is in fact a soldier. Ex parte Reed, 100 U. S. 13; 
In re Grimley, 137 U. S. 147; In re Morrissey, 137 U. S. 157; 
Johnson v. Sayre, 158 U. S. 109. Certainly it cannot be said 
that the Constitution accords to an alien enemy a greater 
right—a right to have a judicial determination of more than 
his status as an alien enemy. Cj. Ex parte Quirin, 317 U. S. 1, 
44; In re Yamashita, Yamashitav. Styer, Nos. 61 Misc. and 672, 
October Term, 1945, — U. S. —, 14 U. S. Law Week 4141; In re 
Homma, Homma v. Styer, Nos. 93 Misc. and 818, October Term 

(1S29). This principle is applicable to judgments rendered by consent of 
the parties. Corcoran v. Chesapeake d Ohio Canal Co., 94 U. S. 741 (1S76) ; 
Pick Mfg. Co. v. General Motors Corp., SO F. (2d) 639, (C. C. A. 7* 1936) ; 
Wilson v. Haber Bros., 275 F. 346 (C. C. A. 2, 1921) ; Ferguson v. Babcock 
Lumber d Land Co., 252 F. 705, 164 C. C. A. 545 (C. C. A. 4, 191S), cert. den. 
248 U. S. 570, appeal dismissed 24S U. S. 540; Jenkins v. Purcell, 29 App. D. C. 
209 (1907) ; Helena v. United States, 104 F. 113, 43 C. C. A. 429 (C. C- A. 9, 
1900). And judgments by default are as immune to collateral attack: as 
those entered in a fully contested action. Commonwealth of Kentucky v. 
Maryland Casualty Co., 112 F. (2d) 352 (C. C. A. 6,194) ; Lockhart v. Mercer 
Tube d Manufacturing Co. 53 F. Supp. 301 (D. C., Del. 1943). Since Congress 
has not empowered the Attorney General to confer or restore citizenship, 
the Courts cannot order him to do so by mandatory injunction. 

** To the extent that attack is made on the fairness of the hearing accorded 
it suffices to say that the removal orders were issued not by the hearing 
board but by the Attorney General, and his order was issued after he con¬ 
sidered the evidence upon which the original notice was issued and the evi¬ 
dence presented by the alien enemy at the hearing and at previous hearings 
and on reports of various Government agencies. Cf. National Labor Rela¬ 
tions Board v. Air Associates, 121 F. (2d) 586 (C. C. A. 2). Moreover, 
“cabinet officers charged by Congress with adjudicatory functions are not 
assumed to be flabby creatures any more than judges are. Both may have 
an underlying philosophy In approaching a specific case. But both are 
assumed to be men of conscience and intellectual discipline, capable of 
judging a particular controversy fairly on the basis of its own circum¬ 
stances.” See United States v. Morgan, 313 U. S. 409, 421. 
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1945, — U. S. —, (Decided February 11,1946). If, as we have 
shown, moreover, the Fifth Congress contemplated no judicial 
review, its “contemporary construction” of the Constitutional 
requirements in that respect is entitled to great respect. Ex 
Parte Quinn, supra, at 41-42. 

To find in the Constitution a right conferred on alien enemies 
to have judicial review of anything other than their alien enemy 
status would be indeed strange in the light of the well-recognized 
rule that recourse to the courts may be denied to alien enemies 
entirely “so far as necessary to prevent use of the courts to 
accomplish a purpose which might hamper our own war efforts 
or give aid to the enemy.” Ex parte Kawato, 317 U. S. 69, 75. 
This judgment of necessity can only be made by Congress or 
the President (id. at 74)—certainly not the courts—and since 
Congress gave no right to judicial review to alien enemies, it is 
clear that the Constitution provides none. 30 

This has been the consistent view of every court which has 
ever dealt with judicial review problems under the Alien Enemy 
Act. See cases cited supra , p. 18. Reliance on Baumgartner v. 
United States, 322 U. S. 665, and Schneiderman v. United States, 
320 U. S. 118, is misplaced. Those cases involved the quantum 
of proof necessary on a denaturalization proceeding. In such a 
proceeding, designed to set aside a previously entered judgment, 
the question of fact is, of course, for the courts, and no question 
arises in that type of case as to judicial reviewability. Bridges 
v. Wixon, 326 U. S. 135, involved a friendly alien who was sub¬ 
jected to deportation proceedings under the Immigration 
Laws, and is, therefore, inapplicable here. 

50 The English courts have held that under Section 18B of the Defense 
(General) Regulations, S. R. & O. 1939, No. 927, p. 715, as amended by 
S. R. & 0.1939, No. 978, and No. 16S1, pp. 811, 815; and S. R. & 0.1940, Vol. II, 
No. 6S1, p. 24, No. 770, p. 30, and No. 942, p. 5S, which confers on the Home 
Secretary the power to order imprisonment of any person, citizen or alien, 
believed dangerous to the public safety, the statement of the Home Secretary 
that he had reasonable cause to believe that the person concerned should be 
imprisoned, as evidenced by his signature to the imprisonment order, is 
sufficient answer to a petition for a writ of habeas corpus. Liversidge v. 
Anderson, (1941) 3 All. Eng. R. 338 (H. L. 1941). See also Liversidge v. 
Anderson and Morrison (1941 2 All. Eng. R. 612 (C. A. 1941)); Stuart v. 
Anderson and Morrison, (1941) 2 All. Eng. R. 665 (K. B. 1941) ; Rex v. Some 
Secretary, ex parte Greene, (1941) 3 AIL Eng. R. 104 (C. A. 1941); Rex v. 
Home Secretary, ex parte Budd, (1941) 2 All. Eng. R. 749 (K. B. 1941). 
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CONCLUSION 

For the foregoing reasons it is respectfully, submitted that 
the Orders of the District Court in these three cases should be 
affirmed. 

John F. Sonnett, 
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APPENDIX A 


§ 21. Restraint, regulation and removal. 

Whenever there is a declared war between the United 
States and any foreign nation or government, or any 
invasion or predatory incursion is perpetrated, at¬ 
tempted*, or threatened against the territory of the 
United States by any foreign nation or government, and 
the President makes public proclamation of the event, 
all natives, citizens, denizens, or subjects of the hostile 
nation or government, being of the age of fourteen years 
and upward, who shall be within the United States and 
not actually naturalized, shall be liable to be appre¬ 
hended, restrained, secured, and removed as alien ene¬ 
mies. The President is authorized in any such event, 
by his proclamation thereof, or other public act, to di¬ 
rect the conduct to be observed, on the part of the 
United States, toward the aliens who become so liable; 
the manner and degree of the restraint to which they 
shall be subject and in what cases, and upon what se¬ 
curity their residence shall be permitted, and to pro¬ 
vide for the removal of those who, not being permitted 
to reside within the United States, refuse or neglect to 
depart therefrom; and to establish any other regular 
tions which are found necessary in the premises and 
for the public safety (R. S. § 4067; Apr. 16, 1918, ch. 
55, 40 Stat. 531). 

5 22. Time allowed to settle affairs and depart. 

When an alien who becomes liable as an enemy, in 
the manner prescribed in section 21 of this title, is not 
chargeable with actual hostility, or other crime against 
the public safety, he shall be allowed, for the recovery, 
disposal, and removal of his goods and effects, and for 
his departure, the full time which is or shall be stipu¬ 
lated by any treaty then in force between the United 
States and the hostile nation or government of which he 

( 45 ) 
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is a native, citizen, denizen, or subject; and where no 
such treaty exists, or is in force, the President may as¬ 
certain and declare such reasonable time as may be 
consistent with the public safety, and according to the 
dictates of humanity and national hospitality (R. W. 

' §4068). 

§23. Jurisdiction of United States courts and judges. 

After any such proclamation has been made, and 
several courts of the United States, having criminal 
jurisdiction, and the several justices and judges of the 
courts of the United States, are authorized and it shall 
be their duty, upon complaint against any alien enemy 
resident and at large within such jurisdiction or district, 
to the danger of the public peace or safety, and contrary 
to the tenor or intent of such proclamation, or other 
regulations which the President may have established, 
to cause such alien to be duly apprehended and con¬ 
veyed before such court, judge, or justice; and after 
a full examination and hearing on such complaint, and 
sufficient cause appearing, to order such alien to be 
removed out of the territory of the United States, or 
to give sureties for his good behavior, or to be other¬ 
wise restrained, conformably to the proclamation or 
regulations established as aforesaid, and to imprison, 
or otherwise secure such alien until the order which 
may be so made shall be performed (R. S. § 4069). 

§ 24. Duties of marshals. 

When an alien enemy is required by the President, 
or by order of any court, judge, or justice, to depart and 
to be removed, it shall be the duty of the marshal of 
the district in which he shall be apprehended to pro¬ 
vide therefor and to execute such order in person, or 
by his deputy or other discreet person to be employed 
by him, by causing a removal of such alien out of the 
territory of the United States; and for such removal the 
marshal shall have the warrant of the President, or of 
the court, judge, or justice ordering the same, as the 
case may be (R. S. § 4070). 


APPENDIX B 

A Proclamation (2526) by the President of the United 

States of America 

AUTHORITY 

Whereas it is provided by section 21 of title 50 of the United 
States Code as follows: 

Whenever there is a declared war between the United 
States and any foreign nation or government, or any 
invasion or predatory incursion is perpetrated, at¬ 
tempted, or threatened against the territory of the 
United States by any foreign nation or government, and 
the President makes public proclamation of the event, 
all natives, citizens, denizens, or subjects of the hostile 
nation or government, being of the age of fourteen years 
and upward, who shall be within the United States and 
not actually naturalized, shall be liable to be appre¬ 
hended, restrained, secured, and removed as alien 
enemies. The President is authorized in any such event, 
by his proclamation thereof, or other public act, to direct 
the conduct to be observed, on the part of the United 
States, toward the aliens who become so liable; the 
manner and degree of the restraint to which they shall 
be subject and in what cases, and upon what security 
their residence shall be permitted, and to provide for the 
removal of those who, not being permitted to reside 
within the United States, refuse or neglect to depart 
therefrom; and to establish any other regulations which 
v are found necessary in the premises and for the public 
safety. 

• And whereas by sections 22, 23, and 24 of title 50 of the 
United States Code further provision is made relative to alien 
enemies: 


( 47 ). 
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PROCLAMATION 

Now, therefore, I, Franklin D. Roosevelt, as President 
of the United States and as Commander in Chief of the 
Army and Navy of the United States, do hereby make 
public proclamation to all whom it may concern that an 
invasion or predatory incursion is threatened upon the 
territory of the United States by Germany. 

CONDUCT TO BE OBSERVED BY ALIEN ENEMIES 

And, acting under and by virtue of the authority 
vested in me by the Constitution of the United States 
and the said sections of the United States Code, I do 
hereby further proclaim and direct that the conduct to 
be observed on the part of the United States toward all 
natives, citizens, denizens or subjects of Germany being 
of the age of fourteen years and upwards who shall be 
within the United States or within any territories in 
any way subject to the jurisdiction of the United States 
and not actually naturalized, who for the purpose of this 
Proclamation and under such sections of the United 
States Code are termed alien enemies, shall be as follows: 

All alien enemies are enjoined to preserve the peace 
towards the United States and to refrain from crime 
against the public safety, and from violating the laws of 
the United States and of the States and Territories 
thereof; and to refrain from actual hostility or giving 
information, aid or comfort to the enemies of the United 
States or interfering by word or deed with the defense 
of the United States or the political processes and public 
opinions thereof; and to comply strictly with the regu¬ 
lations which are hereby or which may be from time to 
time promulgated by the President. 

All alien enemies shall be liable to restraint, or to 
give security, or to remove and depart from the United 
States in the manner prescribed by sections 23 and 24 
of title 50 of the United States Code, and as prescribed 
in the regulations duly promulgated by the President. 
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DUTIES AND AUTHORITY OF THE ATTORNEY GENERAL 
AND THE SECRETARY OF WAR 

And, pursuant to the authority vested in me, I hereby 
charge the Attorney General with the duty of executing 
all the regulations hereinafter prescribed regarding the 
conduct of alien enemies within continental United 
States, Puerto Rico, the Virgin Islands and-Alaska, and 
the Secretary of War with the duty of executing the 
regulations which are hereinafter prescribed and which 
may be hereafter adopted regarding the conduct of alien 
enemies in the Canal Zone, the Hawaiian Islands and 
the Philippine Islands. Each of them is specifically 
directed to cause the apprehension of such alien enemies 
as in the judgment of each are subject to apprehension 
or deportation under such regulations. In carrying out 
such regulations within the continental United States, 
Puerto Rico, the Virgin Islands and Alaska, the Attor¬ 
ney General is authorized to utilize such agents, 
agencies, officers and departments of the United States 
and of the several states, territories, dependencies and 
municipalities thereof and of the District of Columbia 
as he may select for the purpose. Similarly the Secre¬ 
tary of War in carrying out such regulations in the 
Canal Zone, the Hawaiian Islands and the Philippine 
Islands is authorized to use such agents, agencies, 
officers and departments of the United States and of 
the territories, dependencies and municipalities thereof 
as he may select for the purpose. All such agents, 
agencies, officers and departments are hereby granted 
full authority for all acts done by them in the execution 
of such regulations when acting by direction of the 
Attorney General or the Secretary of War, as the case 
may be. 

REGULATIONS • 

The regulations contained in Proclamation No. 2525 
of December 7, 1941, relative to natives, citizens, deni¬ 
zens, or subjects of Japan are hereby incorporated in 


i 
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and made a part of this proclamation, and shall be 
applicable to alien enemies defined in this proclamation. 

This proclamation and the regulations herein pre¬ 
scribed shall extend and apply to all land and water, 
continental or insular, in any way within the jurisdic¬ 
tion of the United States. 

In witness whereof, I have hereunto set my hand and 
caused the seal of the United States of America to be 
affixed. 

Done at the City of Washington this 8th day of 
December, in the year of our Lord nineteen hundred 
and forty-one, and of the Independence of the United 
States of America the one hundred and sixty-sixth. 

By the President: 


Secretary oj State. 


APPENDIX C 
PbckSLamatioN 2655 


REMOVAL OF ALIEN ENEMIES BY THE PRESIDENT OF THE UNITED 

STATES OF AME&CA 

WHEREAS section 4067 of the Revised Statutes of the 
United States (50 U. S. C. 21) provides: 

Whenever there is a declared war between the United 
States and any foreign nation or government, or any 
invasion or predatory incursion is perpetrated, at¬ 
tempted, or threatened against the territory of the 
United States by any foreign nation or government, and 
the President makes public proclamation of the event, 
all natives, citizens, denizens, or subjects of the hostile 
nation or government, being of the age of fourteen years 
and upward, who shall be within the United States and 
not actually naturalized, shall be liable to be appre¬ 
hended, restrained, secured, and removed as alien ene¬ 
mies. The President is authorized, in any such event* 
by his proclamation thereof, or other public act, to direct 
the conduct to be observed, on the part of the United 
States, toward the aliens who become so liable; the man¬ 
ner and degree of the restraint to which they shall be 
subject and in what cases, and upon what security their 
residence shall be permitted, and to provide for the re¬ 
moval of those who, not being permitted to reside within 
the United States, refuse or neglect to depart there¬ 
from; and to establish any other regulations which are 
found necessary in the premises and for the public 
safety; 

WHEREAS sections 4058, and 4070 of the Revised Statutes 
of the United States (50 U. S. C. 22,23,24) make further provi¬ 
sion relative to alien enemies; 

WHEREAS the Congress by joint resolutions approved by 
the President on December 8 and 11, 1941, UUd June 5, 1942, 
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declared the existence of a state of war between the United 
States and the Governments of Japan, Germany, Italy, Bul¬ 
garia, Hungary, and Rumania; 

WHEREAS by Proclamation No. 2525 of December 7, 1941, 
Proclamations Nos. 2526 and 2527 of December 8, 1941, Proc¬ 
lamation No. 2533 of December 29,1941, Proclamation No. 2537 
of January 14, 1942, and Proclamation No. 2563 of July 17, 
1942, the President prescribed and proclaimed certain regula¬ 
tions governing the conduct of alien enemies; and 

WHEREAS I find it necessary in the interest of national 
defense and public safety to prescribe regulations additional 
and supplemental to such regulations; 

NOW, THEREFORE, I, Harry S. Truman, President of the 
United States of America, acting under and by virtue of the 
authority vested in me by the Constitution of the United States 
and the aforesaid sections of the Revised Statutes of the United 
States, do hereby prescribe and proclaim the following regula¬ 
tions, additional and supplemental to those prescribed by the 
aforesaid proclamations: 

All alien enemies now or hereafter interned within the con- 
tinential limits of the United States pursuant to the aforesaid 
proclamations of the President of the United States who shall 
be deemed by the Attorney General to be dangerous to the 
public peace and safety of the United States because they have 
adhered to the aforesaid enemy governments or to the princi¬ 
ples of government thereof shall be subject upon the order of 
the Attorney General to removal from the United States and 
may be required to depart therefrom in accordance with such 
regulations as he may prescribe. 

In witness whereof, I have hereunto set my hand and caused 
the seal of the United States to be affixed. 

Done at the City of Washington this 14th day of July in the 
year of our Lord nineteen hundred and forty-five and of the 
Independence of the United States of America the one hundred 
and seventieth. 

By the President: 


Secretary of State. 
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Regulations of the Attorney General* Pursuant to 
Presidential Proclamation 2655 

Title 28—Judicial Administration 

Chapter I—Department of Justice 

Part 30—Travel and Other Conduct of Aliens of Enemy- 

Nationalities 

REMOVAL OF ALIEN ENEMIES FROM U. S. 

Sec. • 

30.71 Removal from the United States of alien enemies. 

30.72 Order of the Attorney General. 

30.73 Service of removal order on alien enemy. 

30.74 Thirty-day period for voluntary departure. 

30.75 Involuntary removal from the United States. 

Authority: §§ 30.71 to 30.75, inclusive, issued under R. S. 

4067; 50 U. S. C. 21. 

§ 30.71 Removal from the United States of alien enemies. 
The Proclamation of the President of the United States, No. 
2655 (10 F. R. 8947), dated July 14, 1945, provides in part: 

All alien enemies * * * interned within * * * 

the United States * * * who shall be deemed by the At- 
tomey General to be dangerous to the public peace and safety 
of the United States because they have adhered to the afore¬ 
said enemy governments or to the principles of government 
thereof shall be subject upon the order of the Attorney Gen¬ 
eral to removal from the United States and may be required 
to depart therefrom in accordance with such regulations as the 
Attorney General may prescribe. 

§ 30.72 Order of the Attorney General. When a determina¬ 
tion has been made by the Attorney General that an interned 

* Federal Register, Friday, September 28,1945, p. 12189. 
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alien enemy is deemed to be dangerous to the public peace 
and safety of the United States because he has adhered to an 
enemy government or to the principle of government thereof, 
an order will be signed by the Attorney General directing that 
the said alien enemy depart from the United States within 
thirty (30) days after notification of the order and that, if he 
fails or neglects so to depart, the Commissioner of Immigra¬ 
tion and Naturalization is to' provide for the alien enemy’s 
removal to the territory of the country of which he is a native, 
citizen, denizen, or subject. 

§ 30.73 Service of removal order on alien enemy. A copy of 
the Attorney General’s order of removal will be delivered to 
the alien enemy at the place where he is interned. 

§ 30.74 Thirty-day period for voluntary departure$ i An 
alien enemy who is the subject of a removal order shall have 
thirty (30) days after receiving notification of the removal 
order to depart from the United States. Unless the public 
safety otherwise requires, the Commissioner of Immigration 
and Naturalization is authorized to release such alien enemy 
from internment under appropriate parole safeguards in order 
that the alien enemy may settle his personal and business af¬ 
fairs, provide for the recovery, disposal, and removal of his 
goods and effects, and make arrangements to depart from the 
United States. 

§ 30.75 Involuntary removal from the United States. In 
the event that an alien enemy, who is the subject of a removal 
order, fails or neglects to depart from the United States within 
the above-mentioned thirty-day period, the Commissioner of 
Immigration and Naturalization will take the alien enemy into 
custody and will provide for his removal to the territory of the 
country of which he is a native, citizen, denizen or subject, as 
soon as transportation is available. 

Approved: September 26, 1945. 

Tom C. Clark, Attorney General. 

(F. R. Doc. 45-18005; Filed Sept. 27,1945; 10:11 a. m.) 
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1 In the District Court of the United States 

for the District of Columbia v • 

Civil Action No. 30976 

Werner Reimann, Fort Lincoln, North Dakota, plaintiff 

vs. ■ lr 

Tom C. Clark, Attorney General of the United States, 
Department of Justice, Washington, D. C., defendant 

Filed Oct. 5, 1945. Charles E. Stewart, Clerk. 

i 

Complaint for mandatory injunction and declaratory and 

other relief 

1. The complaint of Werner Reimann shows unto the Court 
the following. He is at the present time confined at Fort 
Lincoln, North Dakota, as an enemy alien. Plaintiff concedes 
that he is not at the present time a citizen of the United States 
for reasons that will be explained later in this complaint. He 
has been in the United States for seventeen years and has 
always conducted himself properly and has been loyal to the 
Government of the United States. 

2. The defendant, Tom C. Clark is the Attorney General of 
the United States and by virtue of existing laws and regulations 
has charge of the custody of plaintiff. 

3. Plaintiff says that he is in imminent danger of deportation 
to Germany and that the threatened deportation is unlawful 
and contrary to existing law and contrary to announced deci¬ 
sions of the Supreme Court of the United States. 

2 4. Plaintiff says unto the Court that he had made the 
necessary application for naturalization as a citizen of 

the United States and had complied with all the rules and 
regulations with respect thereto and was scheduled for final 
naturalization in December of 1942, but due to the fact that he 
was detained at Ellis Island as an enemy alien, he was unable to 
obtain the final papers, although he was in every way qualified 
to receive them. Plaintiff says that on February 9, 1943, he 
was ordered interned by the Attorney General of the United 
States and was later sent to Fort Lincoln, North Dakota, where 
he is now confined. 
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5. Plaintiff says unto the Court that he has never engaged in 
any un-American activities and was never a member of the 
German-American Bund, was never in sympathy with' the 
Nazi form of government and never took part in any utterances 
that could be construed as un-American, and never made any 
utterances or printed any publications that could be interpreted 
as contrary to our form of government, or that would in any 
wise be construed as interfering with the war efforts. 

6. Plaintiff says unto the Court that due to marital difficul¬ 
ties he found it necessary to divorce his wife on the grounds of 
adultery, which he proved to the satisfaction of a Court of com¬ 
petent jurisdiction. His wife was indignant toward plaintiff 
and made false statements to certain agents of the Department 
of Justice and the false statements tended to show that plaintiff 
was not a fit person to remain in the United States, and upon 

the strength of these false and uncorroborated state- 
3 ments, plaintiff was interned as an alien enemy and was 
denied the opportunity to combat these charges or to 
offer testimony in his behalf, although he had volunteered and 
made repeated requests to refute these charges and also volun¬ 
teered to serve in the armed forces of the United States. 

7. Plaintiff says unto the Court that while he was given a 
hearing at Fort Lincoln, North Dakota, it was not a hearing 
that complied with due process of law in that he was not per¬ 
mitted to offer testimony in his own behalf, nor was he permit¬ 
ted to cross-examine the witnesses appearing against him, and 
was denied the assistance of counsel. 

8. Plaintiff says that if the hearing had been consistent with 
the due process clause of the Constitution he could have com¬ 
pletely exonerated himself. 

9. Plaintiff says that the order of deportation is unconstitu¬ 
tional, illegal, and contrary to existing law. Plaintiff further 
says that the threatened deportation would work irreparable 
injury in that he has lived in the United States for seventeen 
years, was educated in this country, that his parents now reside 
here and are full citizens of the United States and persons of 
reputable character and well liked by all persons who know 
.them. Plaintiff says further that he has a brother who is serv- 
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ing in the armed forces of the United States, and who has con¬ 
ducted himself honorably. Plaintiff further says that he has 
a small child, bom in this country, to whom the plaintiff is at¬ 
tached and to whom the child has become attached. 

4 Wherefore, the premises considered, plaintiff prays: 

1. Preliminary injunction be issued restraining and 

enjoining the defendant from deporting or attempting to de¬ 
port the Plaintiff pending final determination of this case on 
the merits. 

2. That at the final hearing, permanent injunction be issued 
permanently restraining and enjoining the defendant from 
deporting the plaintiff or interfering with his presence in the 
United States. 

3. That the Court, at final hearing, grant declaratory judg¬ 
ment adjudging and decreeing plaintiff to be a citizen of the 
United States, since all necessary requirements have been 
fulfilled. 

4. That plaintiff be permitted to refute and contradict the 
false charges now appearing in the files of the Department of 
Justice and after the refutation and contradiction of said 
charges, that the said charges be expunged from the files of the 
Department of Justice. 

5. That plaintiff be forthwith admitted to bail or released 
on parole pending final determination of this matter by the 
Courts. 

6. And for such other and further relief as the circumstances 

of the case may require and to this Court may seem just and 
proper. . . 

Werner Reimann, 

Werner Reimann, 

By Elfride Reimann, 

Elfride Reimann, . 

Bis mother. 

5 District of Columbia, s$: 

Elfride Reimann, being first duly sworn on oath as 
required by law deposes and says that she has read the above 
complaint by her subscribed, and says that as to the matters 
stated in the complaint as facts she says they are true, and 
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what is stated on information and belief, she believes to be true, 

Elfride Reimann. 
Elfride Reimann. 

6 Filed Oct. 5,1945. Charles E. Stewart, Clerk. 

i “ 

Motion for preliminary injunction 
i . .. 

Now comes the plaintiff and moves the Court for a prelimi¬ 
nary injunction in the above-entitled cause. 

7 Filed Oct. 5,1945. Charles E. Stewart, Clerk. 

Statement of Elfride Reimann 

Elfride Reimann, being first duly sworn on oath as required 
by law deposes and says that she is familiar with the present 
confinement of her son, Werner Reimann, and says unto the 
Court that there is danger of imminent deportation unless this 
Court restrains and enjoins the Attorney General. She further 
says that from the information she received that the plaintiff 
has been given no valid legal hearing. 

8 Filed Oct. 16, 1945. Charles E. Stewart, Clerk. 

Affidavit of C. E. Rhetts in opposition to plaintiff’s motion for 

preliminary injunction 

C. E. Rhetts, being duly sworn; deposes and says: 

(1) I am First Assistant and Acting Head of the War Divi¬ 
sion, Department of Justice. The War Division has authority 
under the direction of the Attorney General to administer the 
provisions of the Alien Enemy Act. 

(2) I have read the complaint in this action and I am famil¬ 
iar with its contents. 

(3) Plaintiff is not imminently threatened with deportation 
since no removal order has been issued against plaintiff. Un¬ 
der the provisions of the Alien Enemy Act, Proclamations of 
the President and Regulations of the Attorney General, no 
steps to remove an alien enemy from this country are taken 
until thirty days after issuance of a removal order to such en¬ 
emy alien. 

(4) Plaintiff on July 31, 1945, applied for a hearing on the 
question whether he should be ordered to depart and specified 
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that said hearing should be held at Ellis Island. Plaintiff will 
receive the requested hearing before any order of removal is 
issued against him. The date of said hearing has not. 

9 yet been set, but in all probability said hearing will not, 
be held for several weeks. 

(5) Should plaintiff be ordered to depart from this country 
after said hearing no further steps to effect his removal will 
be taken until plaintiff has received a full opportunity to liti¬ 
gate the issues involved in this action. 

10 Filed Oct. 18, 1945. Charles E. Stewart, Clerk. 

Motion to dismiss 

Now comes the defendant in the above entitled cause and 
moves to dismiss the complaint therein on the ground that the 
complaint fails to state a claim upon which relief may be grant¬ 
ed in that it appears from the face of the complaint that: 

1. Plaintiff fails to allege facts which establish that the At¬ 
torney General is without authority to order him to depart from 
the United States and to provide for his removal as an alien 
enemy. 

2. Plaintiff fails to allege that the Attorney General has or¬ 
dered his removal from the United States or to allege facts 
which establish that his removal is threatened or is imminent or 
imminently threatened, or otherwise to show grounds for the 
relief demanded. 

3. Plaintiff fails to allege that he has exhausted the adminis¬ 
trative remedy provided in such cases. 

4. Plaintiff fails to allege facts which entitle plaintiff to bail 

or parole as demanded in the complaint. 

11 Filed Oct. 18, 1945. Charles E. Stewart, Clerk. 

Affidavit of C. E. Rhetts in support of defendant’s motion to 

dismiss complaint 

C. E. Rhetts, being duly sworn, deposes and says: 

1. I am First Assistant and Acting Head of the War Division, 
Department of Justice. The War Division is charged by the 


6 WERNER REIMANN ET AL. VS. TOM C. CLARK 

Attorney General with the administration, under his direc¬ 
tion, of the provisions of the Alien Enemy Act. 

2. I have read the complaint in this action and am familiar 
with its contents. I have personal knowledge of the status 
of the plaintiff as an alien enemy. 

3. No removal order has been issued with respect to the 
plaintiff in this action. 

4. Under the procedure of the Department of Justice, alien 
enemies are accorded a hearing before a repatriation hearing 
board before any order of removal is issued. They have an 
opportunity to appear in person and to present evidence to 
show that they are not dangerous to the public peace and safety 
of the United States because of their adherence to an enemy 
government or to the principles of government thereof, or to 
show mitigating or extenuating circumstances which they be¬ 
lieve should constitute a valid reason why they should not be 
ordered to depart. A determination as to whether or not a 

removal order shall issue is made only after consideration 

12 of the evidence presented at such a hearing. On July 31, 
1945, plaintiff in this action requested such a hearing but 

such hearing has not yet been held. 

13 Filed Dec. 12, 1945. Charles E. Stewart, Clerk. 

Order dismissing the complaint 

This cause having come on to be heard on defendant’s motion 
to dismiss the complaint therein as amended on the ground 
that said amended complaint fails to state a claim upon which 
relief may be granted and the Court having granted said 
motion, 

It is hereby ORDERED, ADJUDGED and DECREED that 
the action be dismissed on the merits. 

F. Dickinson Letts, ' ' 1 ; 
United States District Judge. 

14 Filed Dec. 14,1945. Charles E. Stewart, Clerk. 1 

Notice of appeal 

The plaintiff hereby serves notice this 13th day of December 
1945 that he appeals to the United States Court of Appeals for 
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the District of Columbia from order of this Court entered on 
December 12. 1945 in favor of the defendant and against said 
plaintiff. 

James J. Laughlin, 

James J. Laughlin, 

National Press Building, 

Counsel for Plaintiffs 

No. 9194. Werner Reimann vs. Tom C. Clark, Attorney 
General of the United States. United States Court of Appeals 
for the District of Columbia. Filed Feb. 4, 1946. Joseph W. 
Stewart, Clerk. 

1 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 29881 

Citizens' Protective League, Kurt Mertig, Chairman, 317 
E. 54th Street, New York, N. Y. ; Gustave Elmer, Walter 
Borchers, Otto Fentzke, William C. Kunz, Bruno 
Knupfer, Max Rapp (All of New York City) ; Louis 
Schatz, Troy, New York; Ernest M. Christoph, Sum¬ 
mit, New Jersey; John C. Fitting, Union City, N. J.; 
Hermann Agne, Philadelphia, Pa. ; Walter Schneller, 
Erie, Pa.; Fritz K. Streuer, Detroit, Mich.; Hermann 
Schwinn, 200-19th Street, SE., Washington, D. C.; 
August Klapprott, 200-19th Street SE., Washington, 
D. C.; Otto Willumeit, Chicago, Illinois, plaintiffs, vs. 
Tom C. Clark, Attorney General of the United States, 
Department of Justice, Washington, D. C., defendant 

Filed Aug. 2,1945. Charles E. Stewart, Clerk. 

Amended complaint for injunction 

The complaint in this case shows unto the Court the follow¬ 
ing: 

2 1. The plaintiff Citizens' Protective League is a non¬ 
profit organization to insure equal rights for all and to 

safeguard the constitutional rights of all persons. 

683SS7—46 2 
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2. The plaintiffs Klapprott and Schwinn are now confined in 
the Washington Asylum and Jail and are defendants in the 
so-called sedition trial. The plaintiffs Elmer, Borchers, 
Fentzke, Knupfer, Schatz, Christoph, 'Fitting, Agne, and 
Strurer are now interned at Ft. Lincoln, North Dakota, as alien 
enemies. The plaintiff Willumeit resides in Chicago, Illinois. 

3. The plaintiffs Elmer, Schatz, Christoph, Fitting, Agne, 
Strurer, Kunz and Klapprott were citizens of the United States 
by virtue of naturalization proceedings but their citizenship 
was revoked on the claim that they took the oath with mental 
reservations. These plaintiffs say that it was taken from them 
by virtue of their membership in the German-American Bund. 
Plaintiffs referred to in this paragraph were convicted in the 
Federal Court of New York on a charge of conspiracy to counsel 
divers persons to evade, resist or refuse service in the land and 
naval forces of the United States in violation of the Selective 
Training and Service Act of 1940, and these plaintiffs say their 
citizenship was taken from them due to such conviction but 
said conviction was on June 11, 1945, reversed by the Supreme 
Court of the United States (65 Supreme Court Reporter 1203). 

4. Plaintiffs Schneller and Rapp are not citizens but say unto 
the Court that they cannot now be deported in view of the 
existing law as interpreted by the Supreme Court and they 
desire to remain in the United States and it is their intention 

to apply for citizenship as soon as conditions permit. 

3 5. Plaintiff Schwinn was duly naturalized a citizen 

of the United States but his citizenship was taken from, 
him due to the fact that a certain witness testified that he had 
known him for five years w’hen it was developed that he had 
known him a few months less than five years. Plaintiff 
Schwinn says that other witnesses could have testified that they 
had known him for more than five years. Plaintiff Schwinn 
says that he is taking steps to reapply for citizenship and is 
following the procedure outlined to him by the Immigration 
and Naturalization Service of the Department of Justice. 

6. Plaintiffs say that on July 17, 1945, Herbert Wechsler, 
Assistant Attorney General, promulgated a form letter en¬ 
titled “Notice of Determination of Repatriation of Adien 
Enemy”, and the form letter set forth that by proclamation 
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of July 14, 1945, the President of the United States, acting 
under the authority of the Alien Enemy Act of 1798 (50 U. S. C. 
21-24) has prescribed the following regulations, additional and 
supplemental to those prescribed by earlier proclamations:— 

“All alien enemies now or hereafter interned within the con¬ 
tinental limits of the United States pursuant to the aforesaid 
proclamations of the President of the United States who shall 
be deemed by the Attorney General to be dangerous to the 
public peace and safety of the United States because they have 
adhered to the aforesaid enemy governments or to the prin¬ 
ciples of government thereof shall be subject upon the order 
of the Attorney General to removal from the United States and 
may be required to depart therefrom in accordance with such 
regulations as he may prescribe.” 

Plaintiffs say, therefore, that unless this Court grants in¬ 
junctive relief that the plaintiffs will be apprehended and 
deported to Germany and that such action will be without 
authority of law in that the Act of July 6,1798 (1 Stat. 577) is 
unconstitutional in that it violates the First Amendment to the 
Constitution of the United States which forbids the 
4 abridging of the right of freedom of speech. Plaintiffs 
say also that it violates the Fifth and the Fourteenth 
Amendments to the Constitution of the United States in that it 
constitutes a denial of due process of law. 

7. Plaintiffs say further that the Act of 1798 has been re-* 
pealed, at least by implication, by virtue of later Acts relating 
to the deportation of aliens. 

8. Plaintiffs say further that the proclamation of the Presi¬ 
dent promulgated pursuant to the Act of 1798 is without legal 
effect since it does not apply to persons whose citizenship was 
wrongfully taken from them. 

9. Plaintiffs say further that there is no legal basis for the 
attempted deportation inasmuch as the United States is not 
now at war with Germany and furthermore that the plaintiffs 

* have made no utterances, printed no publications or taken any 
steps to interfere with the authorized and proper functions of 
this Government nor have they ever attempted to disturb, 
interfere with, or undermine the morale of the armed forces, 
and that the plaintiffs are guilty of no hostile acts against the 
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Government of the United States nor have they committed any 
crimes subjecting them to deportation. 

10. Plaintiffs say further that by virtue* of the Supreme 
Court decisions in the following cases they cannot for the rea¬ 
sons announced by the Attorney General be deported:— 
Schneiderman v United States, 320 U. S. 118; Baumgartner vs. 
United States, 322 U. S. 665; Hartzel vs. United States, 322 
U. S. 680; Bridges vs. Wixon, 89 L. Ed. 1489. 

11. Plaintiffs say unto the Court that by virtue of the letter 
written by the Assistant Attorney General provision is made 
for an administrative hearing and that a board has been ap¬ 
pointed to conduct these hearings. However, plaintiffs 

5 say unto the Court that it would be futile to appear 
before the said Board because the board is biased and 
partial and has great hostility toward all members or former 
members of the German-American Bund and in fact a member 
of the board makes the following statement preliminary to 
these hearings: “If anyone has been a member of the German- 
American Bund or a member of the National Socialist Party 
in Germany will be deported,” and in making this statement 
he is flying in the face of the present law on the subject as an¬ 
nounced by the Supreme Court of the United States in the 
cases already referred to. Plaintiffs say therefore that if the 
Act of 1798 is unconstitutional there is no legal foundation for 
appointing the board and the plaintiffs would not have to sub¬ 
mit themselves for a hearing before the board. Plaintiffs say 
further that in any event they are entitled to a hearing before 
a "fair, impartial and unbiased board. 

; 12. Plaintiffs say that inasmuch as their citizenship was 
taken from them without legal authority that this Court after 
a full hearing order their citizenship restored to them. 

Wherefore, plaintiffs pray: 

1. That temporary restraining order issue restraining en¬ 
joining the defendant from deporting or attempting to deport 
any of the plaintiffs pending final determination by this Court. 

2. That upon final hearing permanent injunction issue re¬ 
straining and enjoining the defendant from deporting or at¬ 
tempting to deport the plaintiffs. 
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3. That after final hearing defendant be required by man¬ 
datory injunction to restore to the plaintiffs citizenship, wrong¬ 
fully taken from them. > w 

4. And for such other and further relief as the circiim- 

6 stances of the case may require and that to this Court 

may seem just and proper. r 

7 Filed Sept. 24, 1945. Charles E. Stewart, Clerk. 

Motion to dismiss 

. 

Now comes the defendant in the above entitled cause and 
moves to dismiss the complaint therein as amended on the 
ground that the complaint fails to state a claim upon which 
relief may be granted in that it appears from the face of the 
complaint that: 

8 1. The Attorney General has no power to restore, and 
this court has no jurisdiction to order him to restore, 

citizenship to a person whose citizenship has been cancelled by 
the decree of a court of competent jurisdiction. 

2. Plaintiffs fail to allege facts which establish that the Attor¬ 
ney General is without authority under the Constitution and j 
laws of the United States to order them to depart from the 
United States and provide for their removal as alien enemies. 

3. Plaintiff Citizens Protective League and Kurt Mertig, its 
chairman, fail to allege any injury to themselves or either of 
them or any interest in the subject matter herein. 

4. Plaintiffs fail to allege that the Attorney General has or¬ 

dered their removal from the United States or to allege facts 
which establish that the removal of them, or any of them, has 
threatened or that is imminent or imminently threatened, or ! 
otherwise to show grounds for equitable relief. ! 

5. Plaintiffs fail to allege that they have exhausted the ad¬ 
ministrative remedy provided in such cases. 

6. In so far as plaintiffs, or any of them, seek to establish that j 
they are not ^lien enemies, within the meaning of the Act of j 
Congress (U. S. C., Title 50, Sec. 21), they have an adequate | 
remedy at law by petition for a writ of habeas corpus. 
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Filed Oct. 3, 1945. Charles E. Stewart, Clerk: 
Application for designation of three-judge court , , .. 


To the Chief Justice of the United States Court of Appeals for 
the District of Columbia: r: 

The plaintiffs having filed their complaint in the above en¬ 
titled action on July 25, 1945, and an amended complaint on 
August 2, 1945, seeking a temporary restraining order and a 
permanent injunction to restrain the removal of certain of the 
plaintiffs from the United States pursuant to the Act of July 6, 
1798, as amended by the Act of April 16,1918, ch. 55, 40 Stat. 
531, 50 U. S. C. 21, on the ground that said Act is in part 
repugnant to the Constitution of the United States, and the 
defendant having filed a motion to dismiss the complaint, as 
amended, on September 24,1945, application is hereby made to 
the Chief Justice of the United States Court of Appeals for the 
District of Columbia to designate a three-judge statutory court 
to hear said cause, as provided by the Act of August 24, 1937, 
c. 754, Section 3, 50 Stat. 752; 28 U. S. C. Section 380a. 

Dated: September—,1945. 

No substantial federal question raised. Application denied. 

M. R. McGuire, J. 

10/3/45. 


10 Filed Dec. 12, 1945. Charles E. Stewart, Clerk. 
Order overruling motion for preliminary injunction 

11 This cause having come on to be heard on plaintiffs’ 
motion for a preliminary injunction, 

It is hereby ordered, adjudged, and decreed that said motion 
be overruled. 

F. Dickenson Letts, 

United States District Judge. 

12 Filed Dec. 12,1945. Charles E. Stewart, Clerk. 

Order dismissing the complaint 

13 This cause having come on to be heard on defendant’s 
motion to dismiss the complaint therein as amended on 

the ground that said amended complaint fails to state a claim 
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upon which relief may be granted and the Court haying granted, 
said motion, : 

It is hereby ordered, adjudged, and decreed that the action 

be dismissed on the merits. ~ 

* F. Dickinson Letts, 

United States District Judge. 

14 Filed Dec. 14, 1945. Charles E. Stewart, Clerk. 

Notice of appeal 

The plaintiffs hereby serve notice this 13th day of December, 
1945 that they appeal to the United States Court of Appeals 
for the District of Columbia from order of this Court entered 
on December 12,1945 in favor of the defendant and against the 
plaintiffs. 

No. 9193. Citizens’ Protective League, et al. v. Tom C. Clark, 
Attorney General of the United States. United States Court 
of Appeals for the District of Columbia. Filed Feb. 4, 1946. 
Joseph W. Stewart, Clerk. 

1 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 30755 

Filed Sept. 21, 1945. Charles E. Stewart, Clerk. 

• • # 

Citizens’ Protective League, 317 E. 54th Street, New York, 
N. Y., Richard Auras, Paul Bante, Paul A. Berg, Adolf Beu- 
chert, Fred Boeck, Karl F. Boehm, Rudolf F. Bott, Albrecht A. 
Brehl, Albert Brueckner, Heinrich Dittmann, Heinz Dober- 
stein, Wilhelm H. Dralle, George Einzinger, Alfred Eurich, 
Christian Ehmann, Gottfried Fanger, Gustav L. Fischer, Hans 
Geisler, Otto F. Grabbe, Otto Grimm, Paul H. Guenzel, Wil¬ 
helm Hack, Robert Harthmann, Werner H. Herter, Her- 

2 mann Hoehn, Heinz P. John, Werner John, Johann L. 
Jung, Conrad G. Jungklaus, Arthur Kalb, Martin Kemp, 

Xaver Kratz, Hans A. W. Krohn, Arthur Kuehn, Joseph 
Kuehn, Chris Lamee, Albert Lange, Friedrich W. Lauck, Joseph 
Maier, Wilhelm Mank, Erich A. Manz, Adolph Mueller, Henry 
Mueller, Karn Numberger, Frank Olbrich, JoLn Olden, Willie 
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Orths, Hermann Ortwein, Alois Pels, Hans Poehner, Oswald 
Pursche, Hart wig Reese, Karl 0. Richter, Wilhelm Schau- 
mann, Karl F. Schelkshorn, Richard L. Schliephake, Bruno 
Schmidt, Hans Juergen Schmidt, all of Ft. Lincoln, 

3 North Dakota; Franz Schrader, Kurt R. Schramm, 
Alwin Schweikert, Karl Schweitzer, Kurt Schweitzer, 

Ernst Schwenk, John Schultz, Gerhard Sprenger, Gustav 
Stauss, August Stenzel, Hans Steuer, Johann Stoll, Konrad 
Von Proeck, Dirk Voss, Otto Wagner, Konrad Weist, Albert 
Weil, August H. Wellman, Clemens Wempe, Joseph Wilmes, 
all at Ft. Lincoln, North Dakota; Paul Benzenhofer, Mar- 
gareta Bertelmann, Otto Bremer, Otto Braunger, Wilhelm 
Kck, Otto Espenschied, Ferdinand Kikis, Fitterer, Linus, Anna 
Flechsel, Louise Froboese, all at Ellis Island, New York; 

4 Emilie Goerig, George Grytzyk, Hildegard Hamisch, 
Hofling, Werner, Erna Haupt, Simon Peter Hofmann, 

August Horstmann, Waldemar Kubiak, Greta Leighton, Rose 
Maier, Gertrud Neubacher, Otto Newbacher, Arthur E. Ogger, 
Martin Ortner, Rosine Rapp, Henry Reese, George Riem- 
schneider, Madeleine Schaefer, Martin Schluckwarder, Schnel- 
linger, Willy Joseph, Rudolf Schwarz, Heinz Stade, Meta Stohr, 
Antonie Uhlig, Hildegard Voigt, Gregor Volkheimer, William 
Volkmann, Kurt Wilking, Oscar R. Stabler, all at Ellis 

5 Island, New York; Alrich Arens, Willy Backofen, Georg 
Buerger, Eugene Einsiedel, Frida Einsiedel. Peter Joseph 

Greis, Maria T. Kohler, Matthias Kohler, Bruno Koop, Sr., 
Bruno Koop, Jr., Helene Koop, Rudolf Kuny, Albert Krause, 
Emma Neupert, George Neupert, Kurt J. Pieper, George Rein¬ 
bold, Hermann C. Roehm, Hildegard Roehm, Josefine Roth, 
Wilhelm Roth, Franz Schneller, Erich Schwarz, all at Crystal 
City, Texas; Hans Diebel, Gloucester City, N. J. 

V8. 

Tom C. Clark, Attorney General, Department of Justice, 

Wash., D, C. 

Complaint jor injunction 

6 The complaint of the various persons listed herein 
as plaintiffs shows unto the Court the following: 
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• 1. They are confined at the various places of confinement as 
set forth m the caption of this complaint. They are all German 
Nationals but are legally in this country. They are now threat¬ 
ened with deportation. 

2. The defendant Tom C. Clark, the Attorney General erf 
the United States, has authority and jurisdiction over these 
plaintiffs. 

3. These persons as has already been stated are legally in 
this country and are long residents in this country and have 
families in this country and in many instances have places of 
business and homes in this country. They were interned for 
the duration of hostilities for “safekeeping” during the war on 
the theory that they had adhered to the Nazi Government and 
its principles and were therefore dangerous to the peace and the 
security of the Government of the United States. 

4. Plaintiffs say unto the Court that they are now threatened 
with deportation to Germany at the hands of the defendant and 
his duly authorized agents. There was issued by order of the 
defendant on July 17, 1945, the following Notice of Determi¬ 
nation of Repatriation of Alien Enemy: 

“1. By proclamation of July 14, 1945, the President of the 
United States, acting under the authority of the Alien Enemy 
Act of 1798 (50 U. S. C. 21-24), has prescribed the following 
regulations; additional and supplemental to those prescribed 
by earlier proclamations: 

“All alien enemies now or hereafter interned within the con¬ 
tinental limits of the United States pursuant to the aforesaid 
proclamations of the President of the United States who shah 
be deemed by the Attorney General to be dangerous to the 
public peace and safety of the United States because they have 
adhered to the aforesaid enemy governments or to the prin¬ 
ciples of government thereof shall be subject upon the 
7 order of the Attorney General to removal from the 
United States and may be required to depart therefrom 
in accordance with such regulations as he may prescribe.” 

“2. Pursuant to the above proclamation and based upon the 
evidence considered at your earlier alien enemy hearing or 
hearings, it has been determined that you should be removed 


% 
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and repatriated to the country of your nationality as soon as 
arrangements for your transportation can be made. 

“3. You are hereby notified that prior to the issuance of a 
final order for your removal and repatriation you are entitled to 
a hearing before a hearing board appointed by the Attorney 
General. If you request a hearing as hereinafter provided, you 
will be accorded an opportunity to appear in person and to pre¬ 
sent evidence to show that you are not dangerous to the public 
peace and safety of the United States because of your adherence 
to an enemy government or to the principles of government 
thereof, or to show mitigating or extenuating circumstances in 
your case which you believe should constitute a valid reason 
why you should not be ordered repatriated. 

“4. You may obtain a hearing before a repatriation hearing 
board by executing the annexed form of Acknowledgement 
of Notice and Request for Alien Enemy Repatriation Hearing 
and by transmitting it to an official of the Immigration and 
Naturalization Service in charge of your custody on or before 
July 26, 1945. If a written request is not made on this form 
before July 26,1945, you are advised that the Attorney General 
will enter a final order for your removal from the United States 
and repatriation to the country of your nationality. If you re¬ 
quest a hearing on the annexed form prior to July 26, 1945, you 
will be notified of the place and time of the hearing.- A member 
of your family or any other individual may accompany you dur¬ 
ing your appearance before the hearing board and you may have 
witnesses appear and testify on your behalf or submit affidavits 
or other documentary material on your behalf. 

“5. If you do not wish a hearing you are required to indicate 
that fact on the annexed form.” 

5. Plaintiffs say that there is no authority in law and no 
legal basis for deporting them, in that they have committed no 
offenses subjecting them to deportation and have conducted 
themselves properly while in this country 7 and furthermore that 
the war between the United States and Germany is at an end, 
and plaintiffs say further that no act of disloyalty has been 
proven against them nor has there been any evidence to show 
that they did anything by word or deed dangerous to the 
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8 peace and security of the United States. Plaintiffs say 
that if they are deported it will work irreparable hard¬ 
ship on the members of their families and on themselves and 
that members of their families are likely to become public 
charges. 

6. Plaintiffs say unto the? Court that if they are deported 
there is grave danger that they will be sent to slave labor camps 
in Russia, France, and in other countries which would in many 
instances mean certain death. 

7. Plaintiffs say further that they cannot be deported in view 
of the decisions of the Supreme Court in the following cases: 
Schneideman v. United States, 320 U. S. 118; Baumgartner vs. 
United States, 322 U. S. 665; Hartzel vs. United States, 322 
U. S. 680; and Bridges vs. Wixon, 89 L. Ed. 1489. 

8. Plaintiffs say further that the Act of 1798 has been re¬ 
pealed, at least by implication, by virtue of later Acts relating 
to the deportation of aliens. 

9. Plaintiffs say further that the act of July 6, 1798, is un¬ 
constitutional in that it violates the First Amendment to the 
Constitution of the United States which forbids the abridging of 
the right of freedom of speech. Plaintiffs say also that it vio¬ 
lates the Fifth and the Fourteenth Amendments to the Consti¬ 
tution of the United States in that it constitutes a denial of due 
process of law. 

10. Plaintiffs say further that they have been given no valid 
legal hearing consistent with due process of law. 

Wherefore, the premises considered, plaintiffs pray: 

1. That temporary restraining order issue restraining and 
enjoining the defendant from deporting or attempting to deport 
the plaintiffs or any of them pending final determination by 
this Court. 

9 2. That upon final hearing permanent injunction 
issue restraining and enjoining the defendant from de¬ 
porting or attempting to deport the plaintiffs. 

3. That pending final determination of this matter that 
the plaintiffs and each of them be admitted to bail or release 
on parole pending final determination of this case by the Su¬ 
preme Court of the United States. 
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4. And for such other and further relief as the circumstances 
of the case may require and that to this Court may seem just 
and proper. 

10 Motion for summary judgment 

Now comes the defendant in the above entitled cause and 
moves: 

1. That summary judgment be entered in the defendant’s 
favor dismissing the action on the ground that there is no gen¬ 
uine issue as to any material fact and that defendant is entitled 
to judgment as a matter of law in that: 

(1) Plaintiffs admit that they are alien enemies and there¬ 
fore subject to jurisdiction of the defendant. The issue of 
defendant’s authority to order plaintiffs to depart from the 
United States and to provide for their removal therefrom is 
wholly a question of law and presents no issue of fact. 

(2) As to plaintiffs other than George Riemschneider and 
Heinrich K. Stade, the action is prematurely brought in that no 
order of removal has been issued against said plaintiffs as ap¬ 
pears from the affidavit filed in support of this motion, a copy 
of which is attached hereto (Appendix A). 

(3) As to plaintiffs Paul Bante, Paul Berg, Karl F. Boehm, 
Rudolf F. Bott, Albert Brueckner, Hans Diebel, George Ein- 
zinger, Paul H. Guenzel, Robert Hartmann, Werner H. Herter, 
Hermann Hoehn, Heinz F. John, Werner John, Johann L. Jung, 
Conrad G. Jungklaus, Martin Kemp, Friedrich W. Lauck, 
Joseph Maier, Erich A. Manz, Adolf Mueller, Henry Mueller, 
Karl Nurnberger. John Olden, Willie Orths, Oswald Pursche, 
Karl O. Richter, Hermann C. Roehm, Hildegard Roehm, Jose- 
fine Roth . Wilhelm Roth, Richard L. Schliephake, Hans Juer- 
gen Schmidt. Gerhard Springer, August Stenzel, Dirk Voss, 
Konrad Weist, August H. Wellman, and Joseph Wilmes, not 

only has no removal order been issued, but the adminis- 

11 trative hearings which have been provided for them at 
their own request have not yet been held, as more fully 

appears from the affidavit filed in support of this motion, a copy 
of which is appended hereto (Appendix A). 
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(4) As to plaintiff Citizens’ Protective League, the com¬ 
plaint fails to allege any injury whatsoever, since the allega¬ 
tions of injury contained in the complaint are inapplicable to 
an association, incorporated or unincorporated. 

(5) As to Plaintiffs George Buerger, Rudolf Kuny, George 
Reinbold, and Erich Schwarz, said plaintiffs are not subject to 
the jurisdiction of the defendant and the defendant has no 
power or authority to take any action involving their removal 
and contemplates no such action, as more fully appears from 
the affidavit filed in support of this motion, a copy of which is 
attached hereto (Appendix A). 

(6) As to Plaintiffs Georg Riemschneider and Heinrich K. 
Stade, while removal orders have been issued against said plain¬ 
tiffs (copies of which are attached to Appendix A hereof and 
marked Exhibits 1 and 2) and said plaintiffs are about to be 
removed from the United States, there are no questions of fact 
for the determination of this Court, since all issues as to the 
disloyalty of said plaintiffs and the danger they constitute to 
the peace and security of the United States have been conclu¬ 
sively determined in accordance with authority conferred by 
law. 

(7) As to Plaintiffs Louise Froboese, Simon Peter Hofmann, 
William Volkmann, Xavier Kratz, and Frank Olbrich, after 
hearings duly held these plaintiffs have been paroled. No fur¬ 
ther action looking toward their removal is presently contem¬ 
plated, as more fully appears from the affidavit. 

2. That defendant’s time to answer or otherwise move with 
respect to the complaint und£r Rule 12 of the Federal 
12 Rules of Civil Procedure be extended to the disposition 
of this Motion. 

This motion is based upon the complaint and upon the affi¬ 
davit of Tom C. Clark, Attorney General, sworn to October 9, 
1945, together with the exhibits appended to such affidavit. 
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Appendix A 

Filed Oct. 10, 1945. Charles E. Stewart, Clerk. 

Affidavit of Tom C. Clark, Attorney General of the United 

States in support of defendant's motion for summary judg¬ 
ment 

Tom C. Clark, being duly sworn, deposes and says: 

(1) I am the Attorney General of the United States. I 
have read the Complaint in this action and I am familiar with 
its contents. 

(2) I am charged with the administration of certain provi¬ 
sions of the Act of July 6,1798 (50 U. S. C. 21, 22, 23, 24), The 
Alien Enemy Act. I therefore have personal knowledge of the 
status of the plaintiffs and of other alien enemies in the posi¬ 
tion of the plaintiffs in this action. 

(3) Georg Riemschneider and Heinrich K. Stade, plaintiffs 
in this action, have been ordered by the Attorney General to 
depart from the United States in accordance with the provisions 
of the Alien Enemy Act and the proclamations thereunder. 
Copies of the orders of removal issued against said Georg Reim- 
schneider and Heinrich K. Stade are attached hereto and 
marked respectively Exhibits 1 and 2. 

(4) No removal order has been issued with respect to any 
other plaintiff in this action. 

(5) Under the procedure of the Departure of Justice, alien 
enemies are accorded a hearing before a Repatriation Hearing 

Board before any order of removal is issued. An oppor- 
14 tunity is accorded to appear in person and to present 
evidence or to show extenuating or mitigating circum¬ 
stances. 

The determination as to whether or not a removal order shall 
issue is made only after consideration of evidence presented at 
such hearings. All of the present plaintiffs have either had such 
hearings or have refused their opportunity for such hearings 
except that in the case of the following plaintiffs hearings have 
been scheduled at their request but have not yet been held: 
Paul Bante, Paul Berg, Karl F. Boehm, Rudolf F. Bott, Albert 
Brueckner, Hans Diebel, George Einzinger, Paul H. Guenzel, 
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Robert Hartmann, Werner H. Herter, Hermann Hoehn, Heinz 
F. John, Werner John, Johann L. Jung, Conrad G. Jungklaus, 
Martin Kemp, Friedrich W. Lauck, Joseph Maier, Erich A. 
Manz, Adolf Mueller, Henry Mueller, Karl Numberger, John 
Olden, Willie Orths, Oswald Pursche, Karl 0. Richter, Her¬ 
mann C. Roehm, Hildegard Roehm, Josefine Roth, Wilhelm 
Roth, Richard L. Schliephake, Hans Juergen Schmidt, Gerhard 
Springer, August Stenzel, Dirk Voss, Konrad Weist, August H. 
Wellman, and Joseph Wilmes. 

(6) The Citizens’ Protective League is an organization un¬ 
known to deponent except by report. Said organization is not 
subject to removal under the Alien Enemy Act nor to any other 
procedures referred to in the complaint in the action and no 
action against said organization under said Act has been taken 
or is contemplated. 

(7) On information and belief Plaintiffs George Buerger, 
Rudolf Kuny, George Reinbold, and Erich Schwarz are alien 
enemies who were sent here from other American Republics for 
restraint and repatriation. Under Proclamation of the Presi¬ 
dent, No. 2662, they are subject to the jurisdiction of the Secre¬ 
tary of State and can be removed only upon his order. The 
Department of Justice has no jurisdiction over the removal of 
said plaintiffs from the United States nor does the Attorney 
General have any authority with respect to said plaintiffs nor 
contemplate any action for their deportation or removal from 

the United States. 

15 (8) Louise Froboese, Simon Peter Hofmann, William 
Volkmann, Xavier Kratz, and Frank Olbrich, plaintiffs 

in this action have been afforded hearings and after considera¬ 
tion of the evidence presented have been paroled. No further 
action looking toward removal of these plaintiffs is presently 
contemplated. 

16 Exhibit 1 

Filed Oct. 10, 1945. Charles E. Stewart, Clerk. 

Order 

Whereas, Georg Riemschneider is a German alien enemy 
over the age of fourteen years who has heretofore been in- 
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terned by order of the Attorney General dated October 24,1944; 
and 

Whereas, the said alien enemy was, at his request, accorded 
a full hearing before a repatriation hearing board on the issue 
of his removal from the United States; and 
Whereas, upon consideration of the evidence presented 
before the alien enemy hearing board on January 7, 1944 and 
before the repatriation hearing board on August 2,1945,1 deem 
the said alien enemy to be dangerous to the public peace and 
safety of the United States because he has adhered to a govern¬ 
ment with which the United States is at war or to the principles 
thereof; now, therefore, 

It is ordered that the said alien enemy depart from the United 
States within thirty day after notification of this order; and 
It is further ordered that, in the event the said alien enemy 
fails or neglects to depart from the United States within the 
said thirty days, the Commissioner of Immigration and 
Naturalization is directed to provide for the alien’s removal to 
Germany. 

(Signed) Tom C. Clark, 

Attorney General. 

Dated, Washington, D. C., October 9, 1945. 

17 Exhibit 2 

Filed Oct. 10, 1945. Charles E. Stewart, Clerk. 

Order 

Whereas, Heinrich K. Stade is a German alien enemy over 
the age of fourteen years who has heretofore been interned by 
order of the Attorney General dated February 19, 1944; and 
Whereas, the said alien enemy was, at his request, accorded 
a full hearing before a repatriation hearing board on the issue 
of his removal from the United States; and 
Whereas, upon consideration of the evidence presented before 
the alien enemy hearing board on January 27, 1944 and before 
the repatriation hearing board on August 9, 1945, I deem the 
said alien enemy to be dangerous to the public peace and safety 
of the United States because he has adhered to a government 
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with which the United States is at war or to the principles there¬ 
of j NOW, THEREFORE, 

It is ordered that the said alien enemy depart from the United 
States within thirty days after notification of this order; and 

It is further ordered that, in the event the said alien enemy 
fails or neglects to depart from the United States within the 
said thirty days, the Commissioner of Immigration and 
Naturalization is directed to provide for the alien's removal 
to Germany. 

(Signed) Tom C. Clark, 

Attorney General. 

Dated, Washington, D. C., October 9, 1945. 

18 Filed Oct. 25, 1945. Charles E. Stewart, Clerk. 

Supplemental affidavit in support of defendant's motion for 

summary judgment 

C. E. Rhetts, being duly sworn, deposes and says: 

(1) I am First Assistant and Acting Head of the War Divi¬ 
sion of the Department of Justice. The War Division is 
charged with the duty, under the direction of the Attorney 
General, of administering the provisions of the Alien Enemy 
Act. 

(2) I have read the complaint in this action and the affidavit 
of Attorney General Tom C. Clark in support of defendant’s 
motion for summary judgment and I am familiar with the 
contents of these documents. 

(3) Since the filing of said affidavit of Attorney General Tom 
C. Clark dated October 9, 1945, the following events have oc¬ 
curred which should be brought to the attention of the Court 
in connection with determination of the defendant’s motion 
for summary judgment: 

Albrecht A. Brehl, Arthur Kalb, Alwin Schweikert, and Albert 
Well, plaintiffs in this action, were released and wholly dis¬ 
charged from the custody of the defendant on October 23,1945 
after consideration of the evidence in their cases. No further 
action of any kind with respect to these plaintiffs is now con¬ 
templated. 
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19 Xaver Kratz, a plaintiff in this action, was listed in 
the affidavit of Attorney General Tom C. Clark (para¬ 
graph 8) as having been paroled. Further investigation re¬ 
veals that this'plaintiff was in fact wholly released and dis¬ 
charged from the custody of the defendant on October 

5,1945. 

20 Filed Dec. 12, 1945. Charles E. Stewart, Clerk. 

Order for summary judgment 

This cause having come on to be heard on motion of defend¬ 
ant for summary judgment pursuant to Rule 56 of the Federal 
Rules of Civil Procedure and the Court having considered the 
pleadings in the action and the affidavits of Tom C. Clark and 
C. E. Rhetts in support of the motion and having heard oral 
argument and having found that there is no genuine issue as to 
any material fact and having concluded that defendant.is en¬ 
titled to judgment as a matter of law, 

It is hereby ordered, adjudged, and decreed that the action 
be dismissed on the merits. 

F. Dickinson Letts, 

United States District Judge. 

21 Filed Dec. 14, 1945. Charles E. Stewart, Clerk. 

Notice of appeal 

The plaintiffs hereby serve notice this 13th day of December, 
1945 that they appeal to the United States Court of Appeals for 
the District of Columbia from order of this Court entered on 
December 12, 1945 in favor of the defendant and against said 
plaintiffs. 

No. 9195. Citizens’ Protective League, et al. v. Tom C. 
Clark, Attorney General of the United States. United States 
Court of Appeals for the District of Columbia. Filed Feb. 4, 
1946. Joseph W. Stewart, clerk. 
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